AN BORD PLEANALA Derrybrien,

-y Loughrea,
i Co Galway
An Bord Pleanala,
64 Marlborough Street, e = 23 SEP 2020
Dublin 1 ee; € Type: —

D01 V902 Tme: __~ By &f_%

22" September 2020

Notice of objection to the Derrybrien Windfarm Substitute Consent
Application by the ESB PL07 308019
A Chara,
I wish to formally lodge my objection to the granting of planning permission to the
application by a subsidiary of the ESB, Gort Windfarms Limited for Substitute
Consent application to An Bord Pleanala Ref No PL07 30819.

My objection is grounded on the fact that the fundamental principal of an
Environmental Impact Assessment is that if you get it wrong as in this case you
have to take down, remove the development and put the mountain back to the way
it was before it was damaged.

Not alone should the Irish state be in compliance with Our EU Law but it must be
seen to be in compliance with Our EU Law and Directives.

In Case C-216/18 delivered on 12 November 2019 European Commission V
Ireland point 116 states that; (See appendix 1)

116 “An environmental impact assessment, such as that provided for by
Directive 85/337, is one of the fundamental environmental protection
mechanisms in that it enables, as recalled in paragraph 73 above, the creation
of pollution or nuisances to be prevented at source rather than subsequently
trying to deal with their effects.”

Invalid application

The application by the ESB for Substitute Consent must be declared invalid and
return the application to the applicant as the Supreme Court has declared on 1% July
2020 in case 9/19, 42/19 and 43/19 that;

That on Issue One, for the reasons therein stated, I would hold that section
177C(2)(a) and its corresponding provision, section 1 77D(1)(a) are inconsistent
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with the EIA Directive as interpreted by the Court of Justice, in that they fail to
provide adequately for the exceptionality test as demanded by that court;

ii. On Issue Two, I would likewise hold that given the structure of s. 177, the
Jailure to make provision for public participation at the leave application stage
Jor substitute consent is inconsistent with the public Pparticipation rights
conferred by and outlined in the EIA Directive;

iii. By reason of my view on the above issues, it is not necessary to conclusively
express an opinion on Issues Three and Four;

iv. Finally, as Issue Five, concerning standing, was not seriously pursued, it is
not necessary to express any view thereon.

Accordingly, on Issues One and Two, I will grant appropriate declarations to
reflect the conclusions so reached.

This application for substitute consent is captured under this Supreme Court
Judgement of the 1¥ July 2020 because in their application the ESB in the

Planning Report to Accompany Application to An Bord Pleanala for Substitute
Consent, on page 7 under

Section 1.4.6. Exceptional Circumstances & the Derrybrien Wind Farm Project

Section 177D(2) of the 2000 Act sets out the factors that are to be considered by
the Board in determining whether exceptional circumstances exist. These criteria
apply to the determination reached by the Board in the context of an application
for Leave to Apply for Substitute Consent under section 177C of the 2000 Act. It is
submitted that the assessment of whether exceptional circumstances exist in this

instance should also be carried out by reference to these criteria.

It appears that the ESB has slipped in “Leave to Apply for Substitute Consent”
into this application lodged on 21% August 2020 which is 7 weeks after the

Supreme Court ruled that it was not in compliance with the EIA Directive.

This application for substitute consent is produced by the ESB who is the
developer and who have endless resources at their disposal. The existence of this
development is based on the creation of the Power Purchase Agreement PPA
which resulted in an Alternative Energy Requirement contract process. The
corporate group think throughout this process has resulted in a project been foisted
into a fragile and totally unsuitable location,
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No consultation with local Derrybrien residents
The ESB has not consulted the local community in relation to this application.
What they have done is notified the community on the eve of the application being
lodged with An Bord Pleanala. There is a considerable difference between
notification and consultation. It appears that the ESB did liaise with An Bord
Pleanala, Galway County Council, the Environmental Protection Agency, Inland
Fishries Ireland (Shannon Region) and Coillte but not the local community.

As a local resident the first and only communication that I received in relation to
this application was an information sheet dropped in my letterbox by Door2door a
leaflet distribution company on the morning of Thursday 06™ August 2020. Also
Just for the record the fact that the ESB erected 17 site notice signs on Sunday 23™
August suggests that rather than sitting down around the table in proper
consultations with local residents they preferred to engage in a public relations
exercise at a distance.

A key part of the Environmental Impact Assessment should be consultation with
local residents before finalising the Environmental Impact Statement. This did not
take place. Why were the ESB afraid to involve the local community in this
important process, what were they afraid of?

The lack of consultation shows up a fundamental problem with this
application in that it exemplifies the issue that the ESB had no interest in what
we had to say and what issues were of real and deep concern to us as local
residents,

The very real risk here is that all Arms and Emanations of the state will
collectively work together to grant this windfarm development substitute consent.
Ireland will then have set a precedent that in effect “RETENTION PERMISSION”
will be granted and this will send a clear message to all developers, state and
private, that you can build anything anywhere and get away with it.

There is no higher authority other than the Superior Courts to appeal a decision
that An Bord Planala make on this application.

Since the first planning application in relation to this windfarm was submitted in
late 1997 which is almost 23 years ago the following IRISH MEMBER State Arms
and Emanations have at various levels actively supported this windfarm project by
making critical decisions in its favour and omitting and failing to take Competent
Authority Actions and other actions against the State Emanation violators
including but not limited to against the Irish Member State itself to both uphold
Our EU Law and secure and ensure not only Enforcement and Application of Our
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EU Law, and Citizens rights, but to ensure the direct/indirect safety of citizens to
prevent at source before environmental disaster strikes ;

*An Bord Pleanala

sCoillte,

sthe ESB and

stheir ESB subsidiaries (Hibernian Wind Power, ESBI, Gort Windfarms Ltd),
sthe Department of Environment,

eGalway County Council,

eThe Department of Agriculture,

eThe Forestry Service,

sthe High Court and

sthe Supreme Court.

There are just over 5,500 pages in the application documentation submitted by the
ESB and it is impossible for any ordinary person to scrutinize and submit a
comprehensive observation on this application to An Bord Pleanala within the
timeframe allowed. We are being deliberately “snowed” with documentation and
do not have the funding to pay for expert opinion on what has been submitted. In
other words there is no “equality of arms” a bureaucratic fortress has been created
and we have in effect been blocked out of this process. It is our understanding that
as a result of a Supreme Court Judgement on 01* July 2020 Supreme Court Case
Record No: 9/19, 42/19 and 43/19 the entire “Substitute Consent” procedure has
been struck down as it does not comply with the requirements of the EIA
Directive. However again we will have to pay for legal advice to clarify this and
as to the extent and implications for us, the apparent emanation of the State
applicant, and the State and for Our EU Law. Along with this the P & D 2010
amendment act is practically impossible for any ordinary person to navigate and
understand. It consists of 17 subsections governed by procedures and strict
timelines which I as an ordinary citizen find it very difficult if not impossible to
understand.

In the 16 areas of assessment in the Remedial Environmental Impact Assessment
Report attached to the application, areas such as population, biodiversity,
hydrology etc the ESB has overwhelmingly concluded that there are no
significant adverse impacts.

However the 2015 National Survey of Hen Harrier in Ireland by the National Parks
and Wildlife Service the Hen Harrier population in the Slieve Aughtie Special
Protection Area has shown a dramatic loss of almost 50% since 2005. According
to the 2016 census the people population of Derrybrien has fallen from 144 people
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in 1996 down to 105 in 2016. We now have a community and an environment on
the knife edge of survival,

The site notice on the face of it is not factually correct and is misleading.

The site notice states that;

“Item(3)- ancillary works carried out includes :tree Sfelling”

It is factually wrong to describe tree felling in the context of this substitute consent
application as “ancillary”. What took place was “Deforestation of 263 hectares”
of trees which required a felling licence from the Department of Agriculture and
The Forest Service along with planning permission and an Environmental Impact
Assessment.

The fact is that the windfarm could not have been built without first removing the
trees on the site.

An Bord Pleanala must declare this substitute consent application as invalid on this
point as there is an attempt by the ESB to circumvent EU law and Directives by
minimising the significance and scale of the deforestation.

Also Galway County Council neglected to include any reference to deforestation in
their details when instructing the ESB under Section 177B to apply for substitute
consent.

On page 13 of the;
Planning Report to Accompany Application to An Bord Pleandla Jfor Substitute
Consent Document No.: QS-000280-01-R460-003-000

It states that;

“The scope of the application pack, the content of the notices and the number
and format of the documents submitted has been pre-agreed with An Bord
Pleandla in advance of this submission being made — see email confirmation
attached to the Application Form”,

Also on page 16 it states that;

“Separately — Gort Windfarms Ltd. liaised with officials in An Bord Pleandla in
respect of content of notices, drawing schedules and document Jformats.”

On page 21 it states that;

“Tree felling - c.220 Ha of forestry were felled to facilitate the construction of
the wind farm. Operational requirements necessitated the licensed felling of an
additional c.47 Ha of forestry between 2016 and 2018.”

Page 5 of 54
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Details of email correspondence between ESB and An Bord Pleanala;

From: Helen OKeeffe [mailto:helen. okeeffe@esb.ie]
Sent: Thursday 30 July 2020 21:25 To: Muiriosa Cassells

Subject: Substitute Consent Application: Derrybrien Wind Farm, Co. Galway
Importance: High Dear Muiriosa,

Further to receipt of a Notice from Galway County Council issued under Section
177B of the Planning and Development Act, 2000 (as amended) [attached as
Attachment 1] Gort Windfarms Ltd. is are in the Jinal stages of compiling the
application documents in relation to a Substitute Consent application for the
Derrybrien Wind Farm Project in County Galway. I will be acting as Agent for
Gort Windfarms Limited on this application.
In advance of the submission, I wish to Dlease confirm the following with the Board
1. Wording of the Public Notices
1 attach a draft Site Notice and Newspaper Ad Attachments 2 and 3. You will note I
have left a space for a register reference number pending clarification whether
ABP will assigne a reference number for this file in advance of the submission
being made.

Can you please confirm that the wording of the notices is to the satisfaction of

the Board?

O'Keeffe. Helen (Engineering and Major Projects)

From: Muiriosa Cassells Sent: Monday 10 August 2020 18:22

To: O'Keeffe. Helen (Engineering and Major Projects) Ce: Mary Holohan Subject:
RE: Substitute Consent Application: Derrybrien Wind Farm, Co. Galway

Hi Helen

A4s discussed. The notices and documentation seem satisfactory and will be further
reviewed when application received by the Inspectorate.

Regards

Muiriosa Cassells

This is a very serious issue in that according to the details above An Bord Pleanala
has been involved in agreeing the details of the site notice that is factually incorrect
and misleading to the public.

The substitute consent application must be declared invalid and this information
must be conveyed immediately to the European Commission.
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On the site notice it states that;

“The application relates to development which comprises or is Jor the purpose of
an activity requiring a waste licence”,

Again the site notice is deficient as it does not explain what exactly the type of
waste that is been referred to on the notice.

In the;
Planning Report to Accompany Application to An Bord Pleandla Jor Substitute
Consent Document No.: 0S-000280-01-R460-003-000

On page 11it is stated that;

"It is the intention of the Applicant to secure, in due course, all other consents to
regularise the status of this development, including Waste Licences if and where
applicable.”

This is totally unacceptable. The ESB are making a substitute consent application
and at the same time withholding an application for a Waste Licence and other
unknown “consents”.

What type of “Waste” are they referring to and what are“all other consents”.

We are deeply concerned that the ESB are not been open and transparent in
this application and are slipping in other consents without proper and clear
information.

This application must be rejected by An Bord Pleanala on the basis of lack of
proper and clear information on the face of the site notice or indeed in the
application reports themselves.

The ESB are weli aware of the absolute importance of the deforestation as it is
specifically referred to in the;
Remedial Natura Impact Statement (rNIS)
On page 29 it states that;
4.2.5.2 Construction phase: circa June 2003-March 2006
The following characters of the Project construction Pphase are noted as part of this
assessment.
* Site clearance and the felling of approximately 222 ha of commercial conifer
plantation

On page 30 it states that;
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Construction works on site commenced in June 2003 with tree felling operations
which were undertaken by a contractor on behalf of Coillte. Civil engineering
works commenced in July 2003 with road construction and excavations at turbine
locations. The works were stopped on 16th October 2003 due to a peat slide on site

Page 30 states that;

Turbulence felling

In order to optimise productivity of the wind farm, Coillte agreed to undertake
offsite phased tree felling (46.2 ha in total) under felling licence immediately to the
west of the wind farm site in 2016, 2017 and 2018. It is noted that these areas had
been scheduled for felling in 2015 as part of Coillte’s normal tree felling
programme and that the felled areas were replanted. Specific requirements
relating to hen harrier were set out in the licence. Felling was to be spread out
over three years and no operations were allowed during the hen harrier breeding
season (Ist April to I5th August inclusive) without express permission.
Operations were to adhere to the Forest Service document - “Procedures
regarding disturbance operations and hen harrier SPAs”.

Deforestation of 263 ha without planning permission or EIA
The Department of Agriculture, Forestry Service, granted in May of 2003 a felling
licence for the clear felling of 263 ha of coniferous trees at a blanket bog hill side
without planning permission and carrying out an EIA, despite the fact that the EIA
Directive had been long before that date amended to include the clear felling of
forestry (97/11 EC) of the 3rd March, 1997 and the Irish interpretation of that
amendment is that when more than 70 ha of coniferous plantation are intended to
be clear felled, an EIA is mandatory! By not carrying out an ETA prior to granting
the felling licence, the Forestry Service violated European Law in force, here the
EIA Directive as amended.

The European Communities (Environmental Impact Assessment) (Amendment)
Regulations 1999 came into force on the 1st May, 1999.

These regulations added the following as subject to an Environmental Impact
Assessment;-

1. Agriculture, silviculture and aquaculture.

(b)(iii) deforestation for the purpose of conversion to another type of land use,
where the area to be de-forested would be greater than 10 HA of natural woodland
or 70 HA of conifer forest.

These regulations came into force on the 1st May, 1999.
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In CJEU Case C-215/06 the court ruled that;

107 It is not disputed, first, that the competent authorities gave their approval to
the change in the type of wind turbines originally planned without requiring an
environmental impact assessment in conformity with Directive 85/337 as amended
and, secondly, that the consent given for the third phase of construction was also
not accompanied by such an assessment. In addition, such an assessment did not

precede the deforestation authorised in May 2003, contrary o the requirements
of the Irish legislation.

108 However, point 3(i) of Annex Il to Directive 85/337 as amended refers to
installations for the harnessing of wind power for energy production (wind farms)
and point 13 of that annex refers to any change or extension of projects listed in
Annex I, already authorised, executed or in the process of being executed, which
may have significant adverse effects on the environment.

109 In addition, the relevant selection criteria in Annex III to Directive 85/337 as
amended, which are applicable to the projects listed in Annex II and are referred
to in Article 4(3) of that directive, include the risk of accidents having regard inter
alia to the technologies used. Noteworthy among those criteria_is the
environmental sensitivity of the geographical area, which must be considered
having regard, inter alia, to ‘the absorption capacity of the natural
environment’, paying particular attention to mountain and forest areas.

110 Since the installation of 25 new turbines, the construction of new service
roadways and the change in the type of wind turbines initially authorised, which
was intended to increase the production of electricity, are projects which are
referred to in Annex II to Directive 85/337 as amended and which were likely,
having regard to the specific features of the site noted in paragraph 102 of this
Judgment and the criteria referred to in the preceding paragraph of this judgment,
fo have significant effects on the environment, they should, before being
authorised, have been subject to a requirement for development consent and to an
assessment of their effects on the environment, in conformity with the conditions
laid down in Articles 5 to 10 of Directive 85/337 as amended.

111 Consequently, by failing to take all measures necessary to ensure that the
grant of the amending consents and the consent relating to the third phase of
construction of the wind farm was preceded by such an assessment, and by
merely attaching to the applications for consent environmental impact
statements which did not satisfy those requirements, Ireland has failed to fulfil
its obligations under Directive 85/337 as amended.
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112 It follows from the foregoing that, by failing to take all measures necessary
to ensure that the development consents given for, and the execution of, wind
farm developments and associated works at Derrybrien, County Galway, were
preceded by an assessment with regard to their environmental effects, in
accordance with Articles 5 to 10 of Directive 85/337 either before or after
amendment by Directive 97/11, Ireland has failed to fulfil its obligations under
Articles 2, 4 and 5 to 10 of that directive.

In THE SUPREME COURT appeal

(Appeal No 51/2009) Denham C.J. O’Donnell J. McKechnie J. Clarke J. Laffoy J.
In the matter of the Planning and Development Act 2000 as amended and in the
matter of s. 160 of the Planning and Development Act 2000 Between/ Derrybrien
Development Society Limited Applicant/Appellant and Saorgus Energy Limited,
Coillte Teoranta, and Gort Windfarms Limited Respondents Judgment of the Court
delivered on the 16th day of October, 2015, by Denham C.J. 1. This is an appeal by
Derrybrien Development Society Limited, the applicant/appellant, referred to as
“the appellant” from the judgment and order of the High Court (Dunne J.) dated
the 3rd June, 2005 and the 10th June, 2005, respectively, wherein the learned High
Court judge refused to restrain the respondents, their servants and agents, from
deforesting lands owned by Coilite Teoranta. Motion 2. The appellant had brought
a motion to the High Court seeking an order:- (i) Pursuant to inter alia s. 160(1)(a)
of the Planning and Development Act, 2000, restraining the respondents their
servants or agents from continuing the aforesaid unauthorised development. (ii) A
final order pursuant to s. 160(1)(b) and s. 160(2) of the Planning and Development
Act, 2000, directing restoration of the respondent’s lands to their condition prior to
the commencement of the unauthorised development inclusive of the re-planting of
trees in the affected areas and the restoration of the pre-existing drainage channels.
The motion was refused by the High Court but stayed for twenty one days in the
event of a notice of appeal within that time, and it was stated that if there was an
appeal that execution of the costs order be stayed pending the determination of an
appeal. 3. The first named respondent is referred to as “Saorgus”, the second
named respondent is referred to as “Coillte”, and the third named respondent is
referred to as “the wind farm”. The three respondents are referred to collectively as
’the respondents”.,

68. For clarity, it should be noted that the Court is prepared to approach this

appeal on the assumption that the planning permissions did not cover or extend
fully to the deforestation.
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69. It also should be noted that, while the papers in this appeal are extensive, they
do not provide a clear picture of the situation under appeal.

70. A decision is required on the appellant’s appeal, which has been brought by
the appellant after the decision of the European Court of Justice in The
Commission v. Ireland Case C- 215/06 E.C.R. 1-4911.

71. In the context of this appeal, in all the circumstances of the appeal, the Court is
satisfied that it is appropriate to exercise its discretion under s. 160 and to refuse
the remedy sought in the motion.

72. Consequently, for the reasons set out in this judgment, in all the circumstances,
the Court exercises a discretion under s. 160 and would refuse the motion, and
dismiss the appeal.

For some inexplicable reason the Supreme Court in 2015 refused the motion even
though they did accept the fact that “the planning permission did not cover of
extend fully fo the deforestation”.

However four years later in 2019 the CJEU imposed a fine of €5 million euro and
€15,000 per day until a proper Environmental Impact Assessment was carried out
on this very same development. As of the date on this letter the fine stands at just
over €9.7 million which is a colossal waste of public money and which nobody has
taken any responsibility for.

The Supreme Court in Appeal No 51/2009 failed to apply either law or justice and
instead decided to use its own discretion to dismiss our legitimate appeal. It was
and is a shameful derelic violation of the Duties and Obligations and Power and
Authority duty and responsibility by the Supreme Court not to uphold Our EU laws
Directives and Treaties. (incl. Our CFREU ) It is imperative that the polluter pays
principle is invoked and that all damage done by the windfarm developers is
OBVIATED and not MITIGATED. This inter alia must be considered an option
in any FIA and particular given Pt. 116 in Our CJEU Judgement Case C- 261/18 of
November 2019.

The fact remain that No planning permission and No EIA were produced for
deforestation of 263 ha in direct contravention of Irish and EU law.
Therefore An Bord Planala cannot legally grant Substitute Consent to an
unauthorised development.
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Application under Section 177B is legally flawed

This planning application was initiated under Section 177B and it refers in
particular to the notice been served by the planning authority in relation to
developments in its administrative area " for which permission was granted"

Application to apply for substitute consent where notice served by planning
authority.

177B.—(1) Where a planning authority becomes aware in relation to a
development in its administrative area for which permission was granted by the
planning authority or the Board, and for which-—

(a) an environmental impact assessment,

(b) a determination in relation to whether an environmental impact assessment is
required, or

(c) an appropriate assessment, was or is required, that a final judgment of a court
of competent jurisdiction in the State or the Court of Justice of the European
Union has been made that the permission was in breach of law, invalid or
otherwise defective in a material respect because of— (i) any matter contained in
or omitted from the application for permission including omission of an
environmental impact statement or a Natura impact statement or both of those
statements, as the case may be, or inadequacy of an environmental impact
statement or a Natura impact statement or both of those statements, as the case
may be, or (ii) any ervor of fact or law or procedural error, it shall give a notice in
writing to the person who carried out the development or the owner or occupier of
the land as appropriate.

The issue here is that there was no grant of permission for the deforestation
therefore it cannot be legally assessed or adjudicated on under Section 177B.

In particular see point 68 of the Supreme Court Judgement (Appeal No 51/2009)

68. For clarity, it should be noted that the Court is prepared to approach this

appeal on the assumption that the planning permissions did not cover or
extend fully to the deforestation.

Arms and Emanations of the State supported this windfarm project

Since the first planning application in relation to this windfarm was submitted in
late 1997 which is almost 23 years ago the following IRISH MEMBER State Arms
and Emanations have at various levels actively supported this windfarm project by
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making critical decisions in its favour and omitting and failing to take Competent
Authority Actions and other actions against the State Emanation violators
including but not limited to against the Irish Member State itself to both uphold
Our EU Law and secure and ensure not only Enforcement and Application of Our
EU Law, and Citizens rights, but to ensure the direct/indirect safety of citizens to
prevent at source before environmental disaster strikes ;

sAn Bord Pleanala

*Coillte,

ethe ESB and

stheir ESB subsidiaries (Hibernian Wind Power, ESBI, Gort Windfarms Lid),
sthe Department of Environment,

eGalway County Council,

¢The Department of Agriculture,

oThe Forestry Service ,

sthe High Court and

ethe Supreme Court.

On the other hand the following have taken difficult and correct decisions in
questioning this windfarm project; DG Environment and its officials, the Courts of
Justice of the European Union CJEU and one conscientious planner in Galway
County Council (Niamh Kennedy). Her foresight in refusing planning for planning
application No 00/4581 was based on fact and intuition.

See below extracts from planning report for file 00/4581

File Ref. No. 00/4581
Applicant Saorgus Energy Ltd.

Road Status County and Forestry Roads

Townland Toormacnevin, Bohaboy, Derrybrien, Derrybrien North

Description Permission for extension to
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Site Notice Derrybrien Windfarm consists of 25 wind turbines,
Service roadways, transformer compounds and anemometer mast

REPORT:

Location The site of the proposal is located in the townlands of Toormacnevin,
Bohaboy and Derrybrien north, north of Derrybrien village in the Slieve Aughty

Mountains in south Galway, in an area zoned high scenic amenity (category 2) in
the Co. Development Plan.

Site The site is located in an area of approx. 100 hectares in size. The site itself
is a high and very broad ridge and forms some of the highest ground in south
Galway. The site is accessed via a miner county road known as the “Black

Road” and by forestry roads closer to the North. The site is covered by blanket
bog and forestry plantation.

An EIS has been submitted with the application which is not of very good quality is
poor in detail and is very positive. In relation to adverse effects and mitigation a
lot of statement and such as “ the quarry will be a temporary feature and after use
will be reinstated as far as this is possible “ Information such as this is very
sketchy and is left very open. Visual impact assessment submitted is very poor and
EIS does not address the cumulative effect of all the wind farms granted in the
area but which have not yet been built . It may be better to see what the visual
effect would be when one had been built and operational before considering

Page 14 of 54



aoridan bt 280 A2ienod rambni i neivdeie@G st oW
VERITL A9ISIHOMOTEH BID ZHIIOGQEINOY HIEEZRNT 2DuWhnet 551nee

ARO0AR

SrsToRIMoot 1o drmlnro ot hoinsol w4 Inzoqeig 9o stz st nolmiod
ik srotle ot 1 sgniliv werdrersGio Mo dron sainde s b rodniogd
g (© rrogetnn) wdinem Siene fuil Bunoz B W i nwinD dioz waninimiobh
At mamgolorsCl o) sy

-

Yivett stiz offT  spiz il zowmiosd 001 Zowan (o noin wo 1l hoiwool 21 oviz ofT  9is
MNe2 1 HEwory 1ofgil 9T 9oz zsvis] s 9ghit hnond o hun dgid o 2
AontE” ot 20 WO HROT PN BN B Rl hozesoon @ iz otT pwind
YA 18 Boreron 24 otk ST oVl 9l o) 19,010 Ahnon (ia1e] 44 biw “hnofl
Mmoitninnig riesol han god

A il boog, e (o Yon 21 doidr soitosiloem ol i hotimduz wesd 2o 283 ak
by SOtz brsn 2050 setorbn oF noinist sl sviviaod e 2t b nish i ooy
e hn Bis sonies rmrognst o o8 Wear rrimp st 7 2o dowz Hrn wemeiniz o Yol
ot 2h 20 7 fouz soinmndiet ¢ sldiezog 21 At 2n w 2n betnyaaien sd W

Dasens 4006 23 bstimdare wnie2o720 onant Wil ssao o Tl han alatsie
b i owrig 2soy b 58 e 1oofin suiinhsmms 9il 2euiinn ton 2a0k 2\
Yonzier st Wt 992 o 1otted od o 1l | isd nsad vsy 1o ol Aoiter d paw
oiFshizaos soted loueiiningo b Hisd reod had aro astar od Blsow 18t

k270 &1 agstl



further applications in the area (if all the turbines which have been granted
permission were built there will be (71+10+48) =129 overall,

Visual Impact

Very poorly addressed cumulative impact not addressed ( see above).
Photomontage was not used adequately assessed Zone of visual influence is poor,
survey methods poor.

Noise

Nearest turbine will be 1500 metres from the nearest occupied dwelling well
outside recommended specifications. Only turbines which have passed an
examination by international certification. Developers undertake to eliminate any
noise that occurs due to malfunctions.

TV Signal Interferance

Scattering effects cannot be ruled out. Such problems are generally associated
with metal or carbon fibre blades and not to the same extent with blades made
Jrom fibreglass which are proposed in this case. A detailed study is to be carried
out before construction to study the existing TV signal quality in the area so any
minor degradation can be assessed after construction. If any problem occur the
problem will be corrected at the developers expense.

Other possible effects on humans.

Access Roads

A more detailed study should have been undertaken in relation to this aspect
especially in relation to traffic management and improvement of existing roads.
Most adverse effect will occur during construction period. Other possible problems
include hazard from blade disintegration but it is unlikely that the public would be
present at the windfarm in such weather conditions and the separation of the
windfarm from the nearest dwelling.

Fallen ice

Wind farm will be closed to all visitors during such conditions and warning signs
will be displayed.

Shadow flicker Turbines in this site will not cause a shadow to Jall in nearby
houses under any position of the sun at any time of year.
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Flashing Largely eliminated metal blade coatings (what about icy and stormy
conditions)

Counter Rotation Clustering of turbines in an exposed position makes this effect
unlikely to occur.

Decommissioning

Developer undertakes to reinstate the site to its original condition (as far as this is
possible) (another worrying statement that seems to keep appearing).

Ecological Effects

This aspect of the project is very poorly addressed by the EIS and is very sketchy.
Possible soil erosion during construction of access tracks has not been properly
addressed (tracks should be aligned where possible along the slopes or contours
and potential polluting turbines and potential control measures have not been
adequately addressed such possible poliuting materials entering forestry drains
and perhaps affecting water quality further downstream of the site. Mitigation
measures are very poorly addressed in relation to maintenance of habitat
integrity and the reduction and prevention of water pollution during
construction. It is a possibility that hen harriers would nest here (pereginne
Jalcons). The significance of the birds not mentioned in the EIS. Both of these
species are located in ANNEX 1 of the EU Birds Directive (Council Directive
79/409/EC and is therefore of high conservation value. A survey for hen harrier
should be carried out at the appropriate season (April to mid June). A site visit
was mentioned in the EIS but no details have been given in relation to survey
methodology and data collection. No sources of information other than park
ranger is mentioned, Effects during construction and operational phase are not
adequately dealt with. No scientific evidence has been submitted to back up
sketchy comments.

Archaeology An archaeologist will be employed on site to monitor the
development.

Effects on rock and soil Most effects will be during the construction stage.
Material for road construction will be extracted from a quarry within the site Jfor
which planning already exists.
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Effects on water Main potential effects is during the construction phase if runoff
from earthworks brings large amounts of suspended matter into local streams. (a
detailed survey of a contour map of the site should trace Jforestry drains, should be
studied in detail to see where thy end up. Pollution from vehicles during
construction time and oil spillages is also a possible problem which has not been
addressed properly. All construction vehicles and their Juel should be stored in an
area where any spillages could be directed to an oil interceptor-...

Air and Climate. Effects on air quality are positive and effects on global local
climate would also be positive due to reduction in fossil fuels.

Combined Effects visual and noise will interact to a certain extent for those who
work close to the site.

Flight Paths
No details submitted in relation to consultation with the IAA, IMES, DOD.

Duchas (Enda (065 6837632) have been in contact with the planning office in
relation to the quality of the EIS. They are sending in a report but wanted to They
would require breeding season survey in relation to Hen Harriers and Merlin.

A detailed inspection was carried out in association with the Gort planner and
also a visit to the site by the environment section. Site was viewed also from
surrounding roads in the Loughrea, Gort and Peterswell areas. It is considered by
the Planning Authority that the EIS and overall EIA is very poor. The proposal
would constitute over development and concentration on the site and increasing
the hub height and blade length will exacerbate the visual impact. In view of the
Jact that the windfarm that has been granted has not yet been built and we have not
had the opportunity yet to see what the visual impact of this will be and also the
other 2 windfarms which have been granted in the area. If all were built there
would be 129 overall and would be of different heights. The cumulative visual
impact of all these would need to be assessed (photomontages would help) in
context and the different sites and there varying heights. A better and more
acceptable proposal would be to build what is already being granted and see what
the visual impact is before considering another application for an extension and
height increase. An application like this also needs to be viewed in the context of
other windfarms in the area that have already been granted and their combined
effects.
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Planning control policy in relation to windfarm development is outlined in chapter
7.2.13 objective No 13. Windfarm development and states “The Planning
authority will require that windfarms will apply with the D.O.E guidelines
particularly the policy statement at subsection 3.2 (pg.5) and also the main
considerations set out in section 4 eg Visual amenity, Noise, Electromagnetic
Interference and environment fuctors.

The land at present is zoned high scenic amenity (category 2) and so for a number
of the applications received by the Dlanning authority for windfarms have been

in the Slieve Aughty mountains none of which have have vet been built, It cannot
be seen as sustainable to continue to grant continuously in this area considering
none of of these have actually been built. Until some have been built it will be
difficult to assess the true impact in this sensitive landscape. The developers have
made no observations as to why they need to increase height and blade length
beyond what has already been granted.

There have been a number of objections from residents in the area in relation to
the proposed windfarm.

The Irish Aviation Authority also requires some Jurther information in relation to
the windfarm if it is to be approved by PA.

Road design section has no objection to the proposal. The EIS has been carried
out mostly by the developer himself and not much use has been made of
independent experts in their own fields.

Recommendation — Refusal

The proposed development in view of permission already granted under ref no
97/3652 for 23 turbines and 97/3470 Jor 23 turbines (46 in total) would constitute
over development and would result in an unacceptable density of development on
this upland area. Furthermore by reason of its scale and height if would
exacerbate the visual impact of the development in the landscape which is
designated as category 2 high scenic amenity in the county development plan
chapter 9.2.1 and map no 16 ¢. The proposed development would therefore be
contrary to the proper planning and development in the area.

Niamh Kennedy
28/11/2000

This transcript was typed for convenience to the reader. (See original for
verification)
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It is of deep concern that An Bord Pleanala overturned her decision on appeal
by the developers at the time Saorgus Energy. They are once again asked to
adjudicate on this very same development and we as local residents do not
have confidence that they are now in a position to make an independent and
unbiased decision.

Also it is incredible and deeply unfair that local residents are expected to risk and
pay many tens of thousands of euro’s from their own pockets to employ solicitors
and expert opinion to analyze, challenge and question many of the flawed self
serving conclusions reached in the ESB’s application.

Annex 1, Special Protection Area Designations

Issues such as flora, fauna, SPA, forestry, water, bog, landslide risk, quarries,
drainage and the implications on the flooding in the Gort area must be assessed
properly and independently.

In the:
Derrybrien Wind Farm Project Remedial Natura Impact Statement (rNIS)
Electricity Supply Board (ESB)

5.9 Consideration of findings The rNIS has considered the likely significant effects
of the Derrybrien Wind Farm Project, if any; that have occurred, that are
occurring or can reasonably be expected to occur in the future; that would
adversely affect the integrity of any European site(s). Two European sites were
identified at screening stage as having the potential to have been or to be
significantly affected as a result of the Project. The assessment undertaken in the
rNIS has been informed by project-specific field surveys and specialist reporting
with reference to the ecological communities and habitats potentially affected by
the Project, in order to provide a scientific basis for evaluations. The removal of

conifer planation as part of the project construction has created approximately

255 _ha of suitable open upland foraging habitat for hen harrier in the Slieve

Aughty Mountains SPA. As plantation [orest maturation has been quoted as

being partly responsible for the regional decreases in breeding hen harriers, the
alteration of mature forestry to open habitat has the potential to have significant
Dpositive effects on the hen harrier population within the Slieve Aughty

Mountains SPA. The assessment has shown that there is no evidence that the
construction phase of the Project and the operational phase to date, have
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adversely affected the integrity of the SPA. With the implementation of
mitigation measures it is anticipated that the Project will not result in any future
direct, indirect or cumulative adverse effects on the Slieve Aughty Mountains
SPA during the continued operation and decommissioning of the wind farm and
associated infrastructure. The effects of the Project, in particular the peat slide,
on Lough Cutra SPA were assessed and the findings were that the Project did
not adversely affect the integrity of the site. The continued operation and
decommissioning of the Project will also not affect the integrity of the SPA. It is
therefore concluded, that the Project with the implementation of the prescribed
mitigation measures will not give rise to significant impacts, either individually
or in combination with other plans and projects, in a manner which adversely

affects the integrity of any European site(s).

The extract above is quite incredible in that we are told by the ESB that there is no
significant impact on the SPA. 450,000 cubic meters of bog flowed down the
local river killing 50,000 fish and ended up in the Lough Cutra SPA. The Hen
Harrier population in the Slieve Aughties is down approximately 75% since 2005.
39km of drains dug into blanket bog. Is this alone not enough evidence that
enormous damage has been done to the SPA?

The extract below is from European Commission’s website ;
https://ec.europa.eu/environment/nature/legislation/birdsdirective/index_en.htm
In practice

Often migratory, wild bird species can only be protected by cooperating across
borders. Urban sprawl and transport networks have fragmented and reduced their
habitats, intensive agriculture, forestry, fisheries and the use of pesticides have
diminished their food supplies, and hunting needed to be regulated in order not to
damage populations. Concerned with their decline, Member States unanimously
adopted the Directive 79/409/EEC in April 1979. It is the oldest piece of EU
legislation on the environment and one of its cornerstones. Amended in 2009, it
became the Directive 2009/147/EC B,

Habitat loss and degradation are the most serious threats to the conservation
of wild birds. The Directive therefore places great emphasis on the protection
of habitats for endangered and migratory species. It establishes a network of
Special Protection Areas (SPAs) including all the most suitable territories for these
species. Since 1994, all SPAs are included in the Natura 2000 ecological network,
set up under the Habitats Directive 92/43/EEC.

As a local resident I am not aware of any instance of persecution or poisoning of
Hen Harriers in the Slieve Aughty SPA area. In fact a Hen Harrier Project was
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launched in 2017. The Project is an EIP (European Innovation Partnership)
Locally Led Scheme and is funded by the Department of Agriculture, Food and the
Marine as part of Ireland's Rural Development Programme 2014-2020. As far as |
am aware the majority of farmers in the area have willingly and enthusiastically
joined the scheme. Many see the conservation of the habitat suitable for the Hen
Harriers as part and parcel of their farming practices. In fact if the Hen Harrier
population in this area were to reduce more or be wiped out it would be an
unforgivable indictment on our society. It would be quite obscene that on the one
hand local people have joined with the state in conserving the Hen Harriers while
other entities are engaged in the destruction of the Hen Harriers habitat.

In the GA that accompanied application no 97/3470 the developers state that the:

Effects on Ecological Quality (birds and other fauna)

“Existing environment

The bird species noted on the site visit include Meadow Pipet [sic], Skylark and
Snipe. These are common on bogs and wetlands. Other species possibly
Jrequenting the site include Merlin, Hen Harrier, Woodcock and Red Grouse.
Merlin habituate open moorland and can nest in conifer plantations. Hen
Harrier are found in similar habitats which have young forestry plantations.
Woodcock can be found in forestry plantations and are not uncommon
throughout country. Red Grouse, although currently scarce in the locality, can
be found in open moorland with good Ling Heather growth”.,

Of some significance is the fact that Duchas officials under the National Parks and
Wildlife service wrote to Galway County Council in March 1998 and to An Bord
Pleanala in September 2001clearly highlighting the fact that the EIS were seriously
deficient in its providing information regarding the impacts on flora, fauna, soil
and water. See attached copies appendix 2. Both correspondence referred in
particular to the impact on the Hen Harrier and Merlin population in the area. The
planning authorities cannot say that they were not aware of their obligations and
legal duty to protect the habitat for the Hen Harriers and Merlin. Their legal duty
were enshrined in law under the Wildlife Act 1996 and under Annex 5 of the EU
Habitats Directive and Annex 1 of the Birds Directive (Council Directive
79/409/EEC on the conservation of wild birds).

Also of significance is the fact that Galway County Council refused planning
permission for 00/4581 which was overturned in an appeal to An Bord Pleanala.
In her report the An Bord Pleanala inspector clearly identified the importance of
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the Hen Harriers and the fact that the Slieve Aughties were a stronghold at that
time. She states that;

“In view of the importance of this general area for the Hen Harrier and the
paucity of information available regarding the impact of windfarms on this
species, ] would concur with Duchas in relation to the value of surveys.
However, in I also agreed with the applicant (Saorgus Energy Ltd) who states
that surveys undertaken during periods of disturbance may be considered
invalid” and “The applicant intends to commence development as soon as
possible. I am of the opinion that the Board could require that a series of surveys
to be undertaken, possibly commencing in Spring / Summer 2002. I would
submit that the attachment of such a condition would also be reasonable for the
Sfollowing reasons; (i) the Slieve Aughty Mountains have been identified as a
stronghold for the Hen Harriers following a survey undertaken in 1998/1999
(ii) the inter-relationship between Hen Harriers and windfarms is not well
understood and it may be that the relationship is not one of conflict
(iii) it is desirable that further research be undertaken of operational windfarms
in the area where Hen Harriers are known to exist. I consider that such
information would add to decision making in future years and that it is not
unreasonable that windfarm operators be required to support this research.”

The grant of planning permission for this site by An Bord Pleanala under PL. 07
122803 attaches 13 conditions. Condition no 8 states that;

The developer shall retain the services of a suitably qualified and experienced
bird specialist to undertake appropriate surveys of this site for the Hen Harriers.
Details of the surveys to be undertaken shall be agreed in writing with the
planning authority prior to commencement of the development.

Reason: To ensure that the developer contributes towards knowledge of the local
Hen Harrier population and of the impact of the windfarms on the species’.

The decision and approach above raises a number of fundamental difficulties.
First of all it appears that the grant of permission by An Bord Pleanala and the
subsequent surveys of the Hen Harriers were an experiment that has gone horribly
wrong.

Second of all the inspector “agreed with the applicant (Saorgus Energy Ltd} who
states that surveys undertaken during periods of disturbance may be considered
invalid “ and yet recommends granting permission for a development to start and
then carry out surveys after saying earlier that “surveys undertaken during
periods of disturbance may be considered invalid *
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What was the point and purpose of conducting surveys after granting permission
other than for experimental and novelty value??2??

Thirdly of grave concern is the fact that as of July 2003 when construction
commenced no survey had been received by Galway County Council regarding
Hen Harrier population or habitat.

Fourth is the fact that the 2015 National Survey of Hen Harrier in Ireland by the
National Parks and Wildlife Service the population in the Slieve Aughties has
shown a dramatic loss of almost 50% since 2005.

Even more alarming is the fact that recently the Hen Harrier Project Annual Report
Year 3; May 2019 — April 2020 stated that:

“The Slieve Aughty Mountains straddles the Galway and Clare border and is the
2nd largest SPA in the network. This SPA supported 27 territorial pairs of
breeding Hen Harrier in 2005, however since then the population has undergone
catastrophic decline. There were just six confirmed territories recorded during
surveys in 2019 and one possible territorial pair, which marks a 75% drop in
numbers over the last 15 years. Four of the six confirmed pairs were successful
in fledging a total of seven young. In spite of the continued decline in the
number of breeding pairs the number of young birds fledged shows an increase
over previous years.”

In their decision An Bord Planala failed to adhere to;

Directive 85/337/EEC before amendment by Directive 97/11

2 Atticle 2(1),(2) and (3), first subparagraph, of Council Directive 85/337/EEC
of 27 June 1985 on the assessment of the effects of certain public and
private projects on the environment (OJ 1985 L 175, p. 40) provided:

‘1. Member States shall adopt all measures necessary to ensure that, before
consent is given, projects likely to have significant effects on the environment by
virtue inter alia, of their nature, size or location are made subject to an assessment
with regard to their effects.

In 2007, as a requirement under the EU Birds Directive, Ireland designated six
sites as SPAs based on their national importance for breeding hen
harriers (see www.npws.ie/protected-sites); (i) the Slieve Bloom Mountains
SPA (Site code: 4160); (ii) the Stack's to Mullaghareirk Mountains, West
Lim erick Hills and Mount Eagle SPA (Site code: 4161); (iii) the Mullaghanish
to Musheramore Mountains SPA(Site code: 4162); (iv) the Slievefelim to
Silvermines Mountains SPA (Site code: 4165); (v) Slieve Beagh SPA (Site
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code: 4167); and (vi) the Slieve Aughty Mountains SPA (Site code: 4168).
Between 2005 and 2010, the numbers of hen harriers within these SPAs varied
regionally, with three SPAs declining and three increasing over this period,
although overall numbers declined by 18.1% since the 2005 survey
(Ruddock et al., 2012). Ruddock et al., (2012) suggested that limited
breeding resources may be impacting hen harrier populations in Ireland,
The proximate or distal causes of the regional declines include potentially
contributing factors such as over-winter survival rates (O’Donoghue, 2011),
habitat suitability/change particularly of afforested areas (Wilson et al,, 2012),
predation, persecution, reduction in food supply, development (e.g.
windfarms, O’Donoghue et al,, 2011) and various disturbance SJactors e.g.
peatcutting, burning etc (Ruddock et al., 2012).

Despite continued good coverage, an acute decline was recorded in the
Slieve Aughty range, where the population was also observed to decline since
2005. In 2015 the recorded population was less than half of that recorded in
2005, and further substantial declines were observed since 2010. Some squares
to the south of the Aughties did however show an increase in 2015
(Figure 10) which may be explained by redistribution.

In terms of population losses, the most significant reduction within the SPA
network since 2010 was recorded in the Slieve Aughty SPA with an overall
reduction of nine breeding pairs since the 2010 survey.

The Stack’s to Mullaghareirk Mountains, West Limerick Hills and Mount Eagle
SPA complex and the Slieve Aughty Mountains SPA, similar to 2010 surveys
(Ruddock et al., 2012), have both declined since 2005. There are also a relatively
large number of wind turbines recorded in these two SPAs (n=153 & 77
respectively; Appendices 4 - 9) and further analysis of any spatial associations
and/or avoidance of windfarms by hen harriers would be desirable. The
pairs found in both these SPAs largely nest in afforested or scrub sites
and the Stack’s complex has the lowest proportional usable Jorest age
structure of all SPAs (Appendices 4 — 9) indicating that forest demographics
may be a driver in this area.

Following the ad hoc recording of pressures and directly recorded threats
in 2010 (Ruddock et al.,, 2012), it was desirable to collect data more
systematically during the 2015 survey. In particular Ruddock et al., (2012)
identified several factors considered as direct ‘disturbance’ at known hen harrier
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sites which included turf cutting, windfarms, power-lines, roads, vehicles,
burning, human disturbance, agricultural activity, cattle (i.e. trampling),
Jorestry operations, forest maturation, predation, scrub clearance, shooting
and recreational activity.

In a National Survey of breeding Hen Harriers Circus cyaneus in Ireland 1998 -
2000 the population of Hen Harriers were stated to be 15 — 23 pairs.

In the 2015 report it is stated that the Hen Harrier population in 2005 as 24 — 27
pairs, population in 2010 as 15 — 23, population in 2015 as 8 — 14 pairs which is a
48.1% decrease from 2005 to 2015.

It has been reported locally that people are employed to travel within the windfarm
site accompanied with specially trained dog/s searching for birds that may be killed
or injured by the windturbines. If this is true a report should be published by the
windfarm owners giving details of who is carrying out the survey and the results of
what they found.

Site conditions in 1998

In the documentation attached to this substitute consent application the ESB has
identified 1998 as the “baseline” environment.

The critical issue here is on what basis was permission granted in 1998 and 2001.
Right throughout the application and indeed the planning reports there are
references made to the damage that was already caused to the site by forestry.

So what should a substitute consent application decide on now?

Will An Bord Pleanala put themselves back to 1998 and 2001 and say that this area
of blanket bog with some as deep as 6 meters mainly covered in forestry can be
further damaged and destroyed by a massive industrial development?

There is the real live issue of cumulative effect. This blanket bog area was acting
as a sponge retaining water and reducing the run off of water from the Slieve
Aughty mountains down to the Gort lowlands. We would suggest that rather than
granting permission Galway County Council and An Bord Pleanala should have
refused permission on the basis that foisting another damaging and destructive
development on top of an already damaged area was irresponsible and wreckless in
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the extreme. The entire development decisions smack of the worst type of
“corporate group think”.

Galway County Development Plan 1997
Scenic Amenity Areas
The Slieve Aughty Mountains were classified within the Galway County
Development Plan as being Category 2: High Scenic Amenity Areas (HSAAs).
These scenic amenity areas are described as exhibiting a significant degree of
visual and aesthetic interest. The development control objectives for such areas
are:
“To restrict development which would detract from the amenity value of the
zoned areas [indicated in the relevant maps] where such development would be
visually inappropriate and out of character, or could not be satisfactorily blended
into its surroundings (Galway County Council 1997)”,
This designation applies to the Slieve Aughty Mountains as a whole. It would
therefore be important to consider the full scale of impacts likely to arise from the
wind farm development and judge whether there is the potential for such impacts
to detract from the amenity value of the designated areas. Given that the visual
impact of a wind farm on a landscape is one of the most commonly-cited
reasons for objection to such development, it might be expected that a detailed
analysis of visual impacts and sighting lines would need to be undertaken to
determine whether the development would be visually inappropriate.
Less obvious, however, is the potential for significant impacts on freshwater
systems within the EIA study area, given the identified instability of the peat
matrix at Cashlaundrumlahan. Release of significant amounts of peat into these
watercourses and lakes may, for example, result in a reduced amenity value for
fishing and other water-based activities.
While there were no designations on the site in relation to any ecological,
archaeological or geological features of interest at the time of the planning
application there was a designation of “High Scenic Amenity Area”on these and
surround lands by the Galway County Council which are the Local planning
Authority. This related to the County Development Plan for the County of Galway
1997 —2002.

Under section 9.3.2 Commercial, Industrial and Community Facilities
Development of the 1997 — 2002 County Development Plan for the County of
Galway it is stated that;

“The Planning Authority will permit Commercial, Industrial or Community
Facilities development which would not be out of character with, and can be

Page 26 of 54



o savl 1210w sii 1o Assmz eneizioeh Insmqgolsveb oritns ofd T omares s
‘ e N
Slaidy qoong stsroqron”

TOCT ael snsingelovall viawo ) tawind
zuand, ginsmd, 2inaad
vinueD vewlisd ol miditw beitieaslo ssw enistnuold ddguh svsile ol
{2/ A 211 ) 2e91A winumd oln? sigitd (2 npois’) yuisd e asl'l jesmaoisvell
To satgsh meartinuie s 2nisididzs 2n badinesb i essin viinerms sinooe 2ol
25918 donz 19 2nditaside lotnos wemanioveb wil | Jesisini sitsriizes Las fouziy
il
A ovdny iaemio si wod vuteh laok fotls wmemaoiosh viwest ot
38 Litoue dsmaoisreh fone sreda Laapim tanrsiet sil nd hetmnihnd) cvvin bsues
Labaold drntouiziine sd iom blaeo 1 Astonmmdn (© wo hee swisgonninst hone
PEARE Voo ama) muaind) agsihinoTing Al ulm
Bluowr 11 stodw 6 z2e enistoun 2dgud 9vsil? sl gl zeilgge notlsngiesh zid |
it raofl w2ine o1 dodil 2tsgint to olsoe Hhil w6l shicnos of inenagmi od siotarads

eraueqen douz 16 Isinotog o1l 2 owedt wdiore agbo| b namaqolsysb rmgi buis

T511217 5101 1503 N9VL ) 26916 DOIRARIZoD 9 10 Sulh7 JIsms 9l Mo 196190 D)
buii s-ylnotaraus tzorm o Yo smo 2t sgpuebnst & no el bniw 6o Josqrm

beligials & 1uds batosqes od kigirm 1 gnemqolevsh douz o1 noilvaidn 1wl ennzss

o1 gradntisbiiy 90 of beon blue o zanil aniidaiz bne 21oequn leweiy o zizvinne
sAnhgowgasi ¢lleuziv sd binow instigols roab i) 19w snicnsiob

wipwilazil no etosqru insuilingiz 101 isiinsicg ol 21 aurawod 2uoivdo zeul

igaa ot 1o wilideseni boititnsbi <) noviy s916 vhose Al oif nndiiw 2msleve
gzarit aint s o 2muoms nsoilingi2 Yo szeslsdl aedslinmbouslidzsD 16 zoiem
il sules silnnas baaahan g i Huesy slameze ot | e 2udsl bag 2e2w0mmsie «

‘ eaiiivitus buzsd-1siew 12ilio bne gairzi

Agoigoloss vis of nouslst qi siiz 96t vo znoiisngiaab on s1ew s1od slid W
urinnslg orll Yo amit o) 15 12919101 Yo esuest Isoigolosg 1o Isvigoloseidans

brie v2ardt 10" kerA ylinemA 2ins92 dgili” Yo noitsngiezab & 2sw vrel) noilssilgge
grinnsly Iss0d 9di 916 doidw lisnwoD vinwo’) vewlsO ot vd 2bnsl bouoruse
vewls Yo vinueD s 10t nsld insmgolovsd vinuo? sdi of betslor aidT ditodiv A
L008 - Te0

zsttilios™ viiaummo? bos Isiveubal Isiotvimmo?) £.E.0 goivoe 19bnl)

1o vinuoD 9di 101 astq taemgole ol vinueD SO0S - TR s1i) o insmaqolsvyd
Jsdi batste 2i 1 yewls)

gannno) 10 ek eiresune’) Sseoeg Wecginotm b gidannt9 st
od 1o bnn L4 91H51nHs 1o 1o 94 o hinos Hide insmgelarsh 2eiiiliond

k200 of ugst



satisfactorily assimilated into the landscape. Such development shall include
only development which is essential to the overall socio-economic development
of the area, and which has no alternative location which would be acceptable to
the Planning Authority.”

It is somewhat amazing that a Planning Authority ignored and dismissed its own
designation of the Slieve Aughty (Derrybrien) region. The facts are that a total of
71 windturbines 73 metres high could not be assimilated into the landscape, were
of no socio- economic benefit to the area and as far as we are aware were not
subject to scrutiny as to any alternative location,

Galway County Development Plan Wind Energy Strategy 2015 — 2021

NP- Not Normally Permissible Areas.

Areas generally not suitable for wind farm development due to their overall
sensitivity and constraints arising from landscape, ecological, recreational,
settlement, infrastructural and/or cultural and built heritage resources, based on
strategic level assessment. Wind farm developments in these areas will be
discouraged, unless project level HDA and EIA can demonstrate to the satisfaction
of the planning authority that environmental and other impacts can be successfully
avoided, minimised and/or mitigated.

The Slieve Aughty/ Derrybrien area is currently under this designation of Not
Normally Permissible Areas.

It is abundantly clear from all that has happened since 2003 that environmental and
other impacts were not successfully avoided.

In the Windfarms & Blanket Peat By Lindsey & Bragg report November 2005
it states that; (See appendix 3)

7.3.1 Mandatory EIA, ‘salami-slicing’ and the Planning Process Planning and
Environmental Policy, Statutory EARequirements, Designations and Requirements
In EPA Guidelines (1995), an EIS is not necessary for electrical generation
projects of less than 300MW. This project clearly lies outside of these limits and an
EIS is therefore not automatically required. However, Saorgus Energy has
provided such a statement in the interests of public awareness of the low level of
impact of this and similar wind energy projects. Environmental Impact Statements
were provided for the first of the three proposals and for the third.

As discussed (section 1.4), there was no legal requirement to undertake EIA for the
scale of wind farm development proposed at Derrybrien, either as individual
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proposals or as a single large development until the EU’s Directive 97/11/EC was
transposed into Irish law as Statutory Instrument No. 93/1999. The applications
submitted in January 1998 were therefore correct in saying that there was no
statutory requirement for EIA. However, although it was submitted in October
2000, the Environmental Assessment for the application to construct the final 25
turbines also maintained that there is no legal requirement for EIA. This is wrong:
S.I. No. 93/1999 came into force on 1 May 1999. There is no reference in the
Inspector’s Report that finally awarded planning permission (on appeal

_ PL 07 122803, 25 October 2001) to this mistaken understanding about the EIA
threshold although reference is made to the fact that supplementary environmental
information had been requested. The legal status of the EA produced Jor the final
proposal is thus somewhat ambiguous and it remains the case that the second
proposal was not supported by any explicit environmental statement at all and,
except for a few rather generalised references in the EA for phase three, appears
not to have been assessed at all. This vaises an important issue of planning
procedure. Together, the three proposals represent, in the words of the developer,
‘one of the largest wind farms in Europe’. It is difficult to reconcile good planning
practice with such a substantial development not having been subject in its entirety
to Environmental Impact Assesment or with parts of the development not having
been subject to any form of assessment. The European Commission’s review of EIA
implementation within Member States (European Commission 2003) identifies the
tendency of developers to ‘salami-slice’ large developments by

breaking them into several smaller proposals either to evade thresholds for
mandatory EIA or to make the full impact of a large development appear much
smaller by introducing it in stages. The anomalous planning situation at
Derrybrien would seem to be an example of the problems that result from not
adequately controlling such ‘salami slicing’.

For the purpose of convenience the various development consents will be
identified as follows Phase 1 (97/3470) ; Phase 2 (97/3652) ; Phase 3 (00/4581)
which was later the subject of a new planning application (02/3560) seeking
changes of turbines to850kw, 26 m blade length, 47 m hub height.

Power line consent (99/2377)

Saorgus Energy did lodge two planning applications in December 1997. However
on inspection by the planning authority they were both deemed to be invalid due to
the lack of a proper map not accompanying the fg)plication. Saorgus Energy
lodged two new planning applications on the 23 January 1998 which were
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accompanied by one EIS. These applications were granted planning permission on
12" March 1998
The Environmental Impact Statement provided for Phase 1 and 2 were very similar
in layout and content to the Environmental Assessment which accompanied the
planning application for Phase 3. A clear similarity can be observed on page 8 of
EIS for phase 1 and 2 and page 14 of ES for phase 3.
Both read as follows;
Structure of this Environmental Assessment/Impact Statement
This EA /EIS have been structured according to guidelines published by the
Environmental Protection Agency (1995). This document outlines both the subjects
to be covered and the approach to be taken in dealing with them. These procedures
have been followed in the preparation of this EA / EIS. All likely effects are
considered in terms of:

1. Existing conditions

2. Potential or likely effects

3. Proposals for mitigation of these effects

The developers were aware of the necessity for an Environmental Impact
Statement for this huge industrial development from the outset. It should be also
pointed out that contrary to what the developer’s state on pages 13 and 14 of EA
(phase 3) an Environmental Assessment was required. This became a legal
requirement on 1* May 1999 under S.I. No. 93/1999.

The enormous scale of the development as proposed in 1997/98 could most
certainly be subject of an Environmental Impact Assessment under Directive
85/337/EEC. In Annex II of the Directive which became a legal requirement on 1%
of October 1996 under S.I. No. 101 of 1996

“land reclamation for purposes of conversion to another type of land use” the
“extraction of peat” the “extraction of minerals other than metalliferous and
energy-producing minerals, such as marble, sand, gravel, shale, salt, phosphates
and potash and “Industrial installations for carrying gas, steam and hot water,
transmit ion of electrical energy by overhead cables..

As stated in the EA for phase 1 and 2 under the heading of;

Effects on rocks and soil

The predicted impacts of the proposed project

The only impacts on the soil and bedrock of the site will be in the construction
stage. The foundations for each turbine will entail the excavation of approximately
175 cubic metres of material comprising bedrock and overlying peat. For 23

Page 29 of 54



o poseianeg wilnesly betig mex 2noiiooilyge seedT 214 san «d bsineqmovss
ROC T doywM O
aslirais oy snew D hop U ocst® 106t habiroug fusmsiss? vegiml IBtasaoorivad od1
afl bulsgigosos toidwr nsneevseA Istaomnoaead ol o fneinos bis Juoesl i
10 & ugrq 0o bhawmado sd ngo -_Ii"ﬁf:'n;?‘ 1wt £ L uend®t ot noitsoilges gminnsle
& vzeidg Aol 24710 Bl oysqg bus £ bre | 9260 w01 219
saventiol «n bssy diu
ustaniste, il dnotnzssz ok ninatteroirmd 2 o s etara?
W88 G bsileitdue aantbaing ob gadieensn Laararng wasd yund 248 1 S
Avasyhing i Sof 2esbine eatesah 2T AT0RLY gore g tody s totsrasiri
PO SR T e Biier geiineh o reoden ol o feomice S0 b besres o o
Fam 21000 oML 2040 B 20 b woiin e st wd beroWoy ses |\ sros
RIS (T S S PO TR S PRI

LOTRDHIRGLS Dot A

A0S ol e Ionngie'y L
2L A e O ORI ol oo @

tasquil Istassmcdvall as ot Jdizesoun ol To v Hex srugoiuwest o'l

gamte o oF Bt o ob 41 s

sttt —orras o qmm:;uf T RTIe T u'zun FT 10 MEMIIGT-
Ao Bl bas ©1 sognag no 9tedz ¢ “agolovab ot indw of viettnon nali o bulniog
Isgol & omwed 21dT borvps 2ew tnom csaed steamnorive oo (£ szadq)
QUOIEE okt 12 qobnn 00€1 sul "1 oo nemaninns

1o blitos 8OO ni haroqoig e Tovanse duvah w1 o sleoz o, wlF
svitomil 1obay tmoareser A yosqml lseereaotived ns 1o 19sjdur 3 zinisies
i e denesingot 1sgs! B omsued doide v 2iosniQ edtto 1 xennA of NTLTINRS
ARSI (¢ }01 o L2 b D06 [ yudelnQ o

2117 5708 ot 1o s seihions 6 net L mas o mzn";m” 'w\ﬂh\‘u"ﬂ\)\'),"\ SR
bt 2o R s st vostto ahiresniin e sovuery s T e o seiianiiss
astathaofia e Shote dsint bnoe ol s Al 'r\'.'w-m.'\m ST IO TN
AR OE Bife 1000 20 aeE e ot znoiielinizat st amel b shzisiog e
diss Linsda i 1 g v Wnorirslo o aol Rimeaow

Ao gaibsed odi b € bas [ ezsda 1wl A 4 ol i boisz 2A

Lo Y 2haan KA PR\
oy moaeeg 98 o st batotrwy ot
BOSArTIZEGS SO 19O W e shiz sl o R oerdeed st Yioe son g o WAL rinve 9\

SAIANG 0 5 RO Sober 7 Sl Teeines Wee e wy ans i 2nenin by st stz
AT

Wty ur o Yams Aoohnd gaiehemon Wi W s cAda 1A

2l R SRR



turbines this will total approximately 23,000 cubic metres of material. Rock
material will all be used in road construction and peat will be made available to
local operators for turf production. Any further material needed for road
construction will be extracted from the north east corner of the site by opening a
small quarry (Figure 17). It is envisaged that most of the material needed for road
making will be sourced from the excavation of turbine bases and that only a small
proportion will need to be sourced from the quarry. The shale bedrock and peat
are abundant rock and soil types and the impacts on the resource are minimal.

The construction of turbine foundations and access roads is a necessity for this
project. The use of the spoil in turf production and road construction will ensure
that unsightly heaps of rubble does not have an adverse impact on the appearance
of the site.

Please note that the comments above are for phase 1 and 2 a total of 46 turbines.
Approximately 10 km of new roads was required to be constructed for phase 1 and
2. Most if not all of this material was quarried from three quarries on the windfarm
site. One from the location as identified in figure 17 and another much larger
quarry adjacent to Turbine 65 which is on the phase 3 site and which was never
identified at and stage throughout the planning process. Absolutely none of the
peat excavated was used for turf production. In fact local people and visitors were
discouraged from entering the turbary area by Security Guards. Names and
registration details of vehicles were recorded at check points. Such actions were in
stark contrast to those stated in the EA.

In the Report Windfarms and Blanket Peat by Richard Lindsay and Olivia Bragg
in;

Section 6. 3. 6.

The Slieve Aughty Mountains wete classified within the Galway County
Development Plan as being Category 2: High Scenic Amenity Areas (HSAAs).
These scenic amenity areas are described as exhibiting a significant degree of
visual and aesthetic interest. The development control objectives for such areas
are:

To restrict development which would detract from the amenity value of the zoned
areas [indicated in the relevant maps] where such development would be visually
inappropriate and out of character, or could not be satisfactorily blended into ifs
surroundings (Galway County Council 1997).
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This designation applies to the Slieve Aughty Mountains as a whole. It would
therefore be important to consider the full scale of impacts likely to arise from the
wind farm development and judge whether there is the potential for such impacts
to detract from the amenity value of the designated areas. Given that the visual
impact of a wind farm on a landscape is one of the most commonly-cited reasons
for objection to such development, it might be expected that a detailed analysis of
visual impacts and sighting lines would need to be undertaken to determine
whether the development would be visually inappropriate. Less obvious, however,
is the potential for significant impacts on freshwater systems within the EIA study
area, given the identified instability of the peat matrix at Cashlaundrumlahan.
Release of significant amounts of peat into these watercourses and lakes may, for
example, result in a reduced amenity value for fishing and other water-based
activities.

Summary of Chapter 6

1 The assessment of possible impacts is based on a considerable range of expertise
and experienced, drawn from a wide range of sources, including the UK,
Switzerland, Denmark and the Falkland Islands.

2 Examples are given of various possible methods that can help in the assessment
of indirect, cumulative and interactive impacts resulting from the development.

3 A geographical boundary for the EIA is defined, based on the various issues
raised in the scoping and impact assessment process.

4 The EIA boundary contains or adjoins five SACs, four SPAs, two Ramsar Sites
and a reference river for the Water Framework Directive.

5 The Convention on Biological Diversity (CBD) commits the Government of
Treland to the precautionary principle, as well as to biodiversity action planning
that seeks to protect and improve water quality in rivers and lakes.

6 Galway County Council’s Development Plan identifies the need to consider
possible environmenta! impacts within the Slieve Aughty Mountains HSAA.

7.5.4 The critical nature of hydrology

The major botanical impact of the siting of a wind farm in this area is the loss of
habitat in the vicinity of the turbines. Owing to the already highly disturbed nature
of the forested area, this ecological impact would not be significant.

Again, the reports consider the site in a compartmentalised rather than an
integrated way. Excavations for 71 turbine towers do certainly represent wholesale
vegetation destruction (and catotelm removal) but it is not the only, or even the
major, likely impact on the bog ecosystem. The excavations, the long-term effects
of the forestry on the peat and the impact of the roads should each be considered in
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terms of their particular effects on ecology and hydrology. The cumulative effect
of these should then be considered on the ecosystem as a whole. It is important to
recognise that intimate hydrological linkages maintain a functioning habitat
complex that extends beyond the boundary of the proposal.

... The planting of forestry on site has already allowed significant drainage and
this would not be significantly increased by the construction of a wind farm.
Compared to current forestry, the construction of a wind farm would involve
minimal impacts on botanical quality and with time the absence of forestry will
allow the regeneration of a representative blanket bog flora.

While this recognises that the peatland system has been affected by long-
established forest plantations, no consideration is given to the detailed nature of the
changes or their implications. Once again, there is no evidence of a review of the
literature describing the long-term effects of forestry on peat and no systematic
attempt to establish the condition of the peat soils beneath the plantations. There is
no recognition that the wind farm would compound the effect of afforestation and
give rise to a cumulative impact. Instead, the implication is that, in some way, it
replaces the impact of the forestry with something more environmentally benign.
This is not so (section 4.2). It is one of the ironies of this case that the site was
chosen in part because it was assumed that afforested blanket bog would have little
wildlife interest and that the ecological impact of the development would be
limited. Tt is true that removal of forest from areas of deep peat can provide
opportunities for peatland restoration — major EU LIFE projects have in recent
years assisted in achieving just this in parts of the UK and Ireland — but there is a
world of difference between removing trees and blocking drainage system to
encourage Sphagnum-rich communities to redevelop and removing trees to
introduce industrial-scale development with significant additional construction and
drainage works. In the first case, removal is associated with a reversion to more
natural conditions, in the second, the removal of trees is a precursor to a new
pattern of disruption applied over an existing pattern of disturbance.

The construction of this project would also impact on the quality of the blanket bog
plants species present if it resulted in significantly increased drainage in the area.
However, two features of wind farm construction have a bearing on this
possibility:

a) If peat is more than 2m deep it is more economical to construct a floating road
over the surfuce of the bog than it is to excavate the peat down to bedrock.
Floating roads tend to subside in time to the level of the surrounding peat. T his
means that no channels then exist to enhance the local drainage. Probing the peat

Page 32 of 54



1vulte svidslisnug wilT cqolotbyd Lok wgoloss no z1u9fs whissinsa 1z Vo erns)
ot ingriogion a1 slodw g 25 msiveoss odt ao betsbiznos od noadt bluodz sewrdi to
tetidid gninoiondl s nicinisie 2sgednil Issigolotbyed e sdi 92 IR0
Aneoqnaq ol o swbnnod sdl brovad 2buive sedy valgmos

e oisrib otttz el dhine i 2of s¥ie s el e ouiininig sil L L
ot L 3 0 HoTEeenon S g oot easiisgie o0 wor Sinon gl
A Bl s wnt bader u e soimernzss i ATHZENOL e o Lseamn)

W el o mineadn st ondt $in Ban iiioun nomsiod wo 2vnami fanyiim
0N ZOA RaAmmid srituinoesgn b o moisenugey st olln

-znal vd botoefls fusd eed (oteyz brelisen odt 1sid zozingousr 2ids olid'W

auli e owstun boiisish o of novig e ucdisrsbiznos on noisdtusly 29161 bedeildoies
siltdo weivon 8o 9smsbive o 21 w1sdi nisgs 9900 anctrsilaini wed! 10 29gasdo
vilsntsleve or bas 18sq no (st To 2109lts mnal-gnol ol gnidinesh s

el viod T 2aoisiaslg o) dissned 2lioz dseq 8110 noitibius w1t deildiies o STV
b aolsrooiis to rufis sdt bauormes bluow el brikw ot tedy MOVIILOU1 O
0 g aoe v el 2i noftesilqmd sdi bestent osami svislun o 8 of 2n 9vig

e Al ST S UL el Tl A i 3T T TR Z90BIqIT
2w Site vt 1T s265 200 10 291001t 90t 1o 9o 2§ 11 (.4 moiisee) oz on 2 2id T
olitil svad bluow god tulusld betearotis it bormuees 2ow 1 vensosd nBg i nnacids
ot Lliow Wutnnoloveh st to 1osqmi insicoloss sdi el brs tavetni stilbliv

9bi s 180 3590 quob To eromn mofl 1291t 1o lsvoms: 1eds s < 31 betinil

09291 i oved eyosionag 111 U wojsnn - nofirioies baglisudg 10t esitinuionqgo

4 w1908 156~ Bl brs AU w1 Yo eisg ni 2id Seuf wnivoidas mi boizicas z1soy
Ot (9322 suanet guidoold bre zasw gnivomo neswiud s9nsisilib o bliow

ol 2ugni gaivomst bos qoluvebsy o1 esititunamos dob-muagsdqe sesunoss

bas noiowenos lsnoiibbs msoitingie liv insimeqoloveb slese-lsivznbni soubotin
Fioth Of noizrevan 6 v botsisozes -i livomen seay setil st nl 2dow PATTRHTS
WER 5 011021091 6§ 20 29910 bevornor st baosse odt ai eaoitibnos lstutss
oonsdunzib Yo melieq gnit2ixs os 1970 boiinqe aoitqureib o msisg

ot WAEHIS SIY 0 AL Sl o Yoneed oedp Bluoer et Af o seitsrsenes oty
B ol sgnmin s Buanerng Glmsilineis s totbeeet W wosg A RO PR AN Y
2 10 2o B ond Heloszeaos ) B o Zamains) oen Astrewror
i

Dot priinoll B s o8 otsenons S1om 7 1t Aoah W et srom 28 meg Yl
Aot b sl Yoty ki sty of 20 1 aady ged sty SORLINZ D1 W0

Al e g e ol o Tarsl of o) amin o shitzdire o) gt 2hno UMD
s H EmAeTY suineds ool ol gonsdin 63 1075 ueft Asenois it e CRAYINL

b2 Vo SE 944



at Derrybrien has revealed that this is economically the best option for new roads
on site. Other roads will be located by pre-existing drains. Therefore road
construction will not result in significantly enhanced drainage and consequent
degradation of the ecological quality of the site.

Although the motivation for creating floating roads is clearly financial rather than
ecological, it is presented as a solution to an acknowledged environmental
problem.

Load factor of only 24.3% in 2018
According to the 2018 accounts for Gort Windfarms Ltd the highly controversial
wind farm had a load facter of 24.3% in 2018, 24% in 2017 and 23.2% in 2016.
The full site capacity is the total possible electricity that a windfarm could produce
if each turbine was producing at full output. Load factor is a percentage of the full
site capacity that was produced in a particular interval. See appendix 2.
The fact that this windfarm is only producing less than a quarter of its full stated
output is shocking and is a major factor in the decision making process.
If any other production facility was only capable of producing 24.3% of its stated
output it would be shut down immediately. Because thisis a windfarm the powers
that be are turning a blind eye and a deaf ear to this revelation of incormpetence.

Subtle but important references through the planning application
The ESB has littered the application with subtle words and references which
creates a narrative that things happened but overall very little damage was done.
Also there are get out clauses and phrases planted carefully within text that allows
them at a later stage justify their actions. One prime example of this is in the
report on “Alternatives! They state that:
“The main alternatives are considered in detail. The assessment concludes that the
‘Continued Operation and later decommissioning’ option — the option being
proposed at this time, is the most preferable alternative overall except in relation
to shadow flicker, air and climate”.

From our past experience we feel that the inclusion of at this time is important as
it allows the ESB at any stage in the future to come back and say that we have
reassessed the situation in relation to the windfarm and we are now of the view that
we will for example “Repower” the windfarm. There is a very real possibility that
this application may be used as a stepping stone to justify future applications.
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Drainage
Remedial Environmental Impact Assessment Report Chapter 2-Project Description

Drainage: (a) Improvement works were undertaken on the 27km (approx.) of pre-
existing drainage within wind farm site and (b) 12km (approx.) of new
drainage channels were constructed.

This is a total of 39km of drains in total on a fragile bog ecosystem!!!

In the;

Substitute Consent Application Volume 2 Environmental Documents Section 8
rEIAR Non Technical Summary

On page 52;

Section 4.8.2.1 Flood risk assessment

The change in land use in some areas from pre-construction “Greenfield” to
gravel and concrete (with associated drainage efficiency) was, along with tree
felling and improvements to the drainage network, responsible for any increase in
downstream flood flows. Overall it is considered that the Project has increased the
flood runoff rate over its former forestry and turbary uses from a high runoff
category to a very high runoff category. The assessment of the effect of drainage
associated with the wind farm showed a minor local increase in mean annual flood
flows leaving the wind farm site. This flow increase is not significant in respect of
the downstream receiving watercourses and as such did not result in any
significant increase in flood risk or changes to river / stream channel morphology.
Similarly, at a broader regional scale, where downstream floodplains to the west
would be more sensitive to any increased flood risk, it was concluded that any
increases in flood peaks and volumes would be imperceptible.

Once again the ESB has attempted to create the narrative that the drainage of some
1200 acres of blanked bog is insignificant and volume would be imperceptible.
The entire catchment area of the Slieve Aughties receive a very high level of
rainfall annually and this flows into a unique limestone area with fragile
underground systems. It is not logical to put forward the argument that the
massive drainage programme in this area had little or no impact. The cumulitave
effect of this windfarm development and other large scale drainage has most
definitely increased the volume and speed of the water flowing from the Slieve
Aughties into the Gort lowlands.
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In the report Windfarms & Blanket Peat Lindsay Bragg report in Chapter 9 The
geotechnical reports it states that;

Drainage will also result in a substantial amount of carbon release from the
oxidised peat. If the whole amount of peat within the Derrybrien site were to be so
oxidised, it would equal the amount of CO 2emissions likely to be avoided by 20
years of energy generation from wind power at Derrybrien, thereby cancelling out
this benefit. The whole peat volume is unlikely to be lost in 20 years, but if the
CO2 emissions involved in construction, maintenance and decommissioning of the
site are included, the figures look increasingly unattractive.

In Chapter 7 of the Lindsay Bragg report it states that;

7.5.4 The critical nature of hydrology

“The major botanical impact of the siting of a wind farm in this area is the loss of
habitat in the vicinity of the turbines. Owing to the already highly disturbed nature
of the forested area, this ecological impact would not be significant.”(Saorgus EA)

Again, the reports consider the site in a compartmentalised rather than an
integrated way. Excavations for 71 turbine towers do certainly represent wholesale
vegetation destruction (and catotelm removal) but it is not the only, or even the
major, likely impact on the bog ecosystem. The excavations, the long-term effects
of the forestry on the peat and the impact of the roads should each be considered in
terms of their particular effects on ecology and hydrology. The cumulative effect
of these should then be considered on the ecosystem as a whole. It is important to
recognise that intimate hydrological linkages maintain a functioning habitat
complex that extends beyond the boundary of the proposal.

« ..The planting of forestry on site has already allowed significant drainage and
this would not be significantly increased by the construction of a wind farm.
Compared to current forestry, the construction of a wind farm would involve
minimal impacts on botanical quality and with time the absence of forestry will
allow the regeneration of a representative blanket bog flora.” (Saorgus EA)

While this recognises that the peatland system has been affected by long-
established forest plantations, no consideration is given to the detailed nature of the
changes or their implications. Once again, there is no evidence of a review of the
literature describing the long-term effects of forestry on peat and no systematic
attempt to establish the condition of the peat soils beneath the plantations. There is
no recognition that the wind farm would compound the effect of afforestation and
give rise to a cumulative impact. Instead, the implication is that, in some way, it

Page 35 of 54



Wl T nenadD) ra og o gueid geehind s ssdaei®l B wandtbai W nogst ot ol
Aedn 291002 5 Ao astdosiony

ity 0T onolan aod s to tiems Lebiretedis & i e ozle v venrisyd

0z 9 o1 saw stz asideasU sdi aidiv 1859 10 Inpume slods adi A6oq borithizo
05 v babrovs od ol vledil znotzeimiol O') o tasoms 9! Isups buow 1i beeibixo
o gathoonsy vdotad! o oneQ s wwoq Loe et nolissasg (aons o 21esy
sili 1 nd e 08 o ool ad o1 yivdilig 2 smudov 1e9q slodw sd ¥ aflensd eil)

21 10 guinoreunmioysh brs ssnsnvinism noiloiriencs ai bolovnd caoizeions SOD
Syilupiisny Yiaai=emon dool pomit ods bebulsei 91 alis

it 2sisiz B oot goerd veabol 1 odt e © wtasd’ ) of

vaolonbyd Yo swien 8o od1 BT

o zeol i 21 vt 2 1t e bt 8 st ons 10 o beoiamiod e sty
Swns hudariih Al dens o ol o1 2et 0 wandin S8 e Gt d s oidnd
(B zaaon?)” nniineiz od you Biwow ¢ AL A0S0 A 3D st eatol sl

As fid: oils bedilsinsiniwqmos ool 91 9l 1sbicneo anwoger sil nisg A
PR [y |

——— ————— T {:H;u.?i.i-a 7S T As i T RV R RIS Rt e o s | (B i)‘ijI}}:{‘JJﬂi
orlt 9o 10 gles sdt ton 2 3t ud (svonr misiolns bis) noitorte d noilsivgsy
#1959 moot-gnol sdf enoile sux 9T .msieaoan god st go fusqgmi viadit aojsm
(i baabizuns o doss blooide ebean 931 te susaquat ot bar igac o) ao viizer0l adi 1o
1oolts svitslumrs o1 2 ooloibed bre veoloos ao 2199019 1w sirsa sisd) 1o 2o
oF Misitoqen 2 1 oslordw 4 20 inslayzoos ol so bersbieocn o4 muilt Bluorde szad) 1o
telidad goinoilsnn s nistmen avgeinil oigolod ! sluimiing il szingoas
Asznaue ult to piebnuod ot broysd 2bnstza 18d) «slgimos

run s Ynndtingiz bowretin dovsaln el uiiz ao gisiey o auitite ol
St st %o soitontEno s oby o4 bt Mmoitiogiy o s Bl 2iah
FAGEAL Il T, BT 180 SRz s 9t et i e o brsweno

WV TS IoL N0 wonsadn sl owiy e oo eilowy Weingiod go At b
Uhal anondy 7 ol sed memld sriineeaan oo soeilnisnegst o ol

-grmot ¢ bajoglls noud 2er mwszve boslinsg sii wdt zseingosst eidi slid'¥

s 10 wwlsa boltsiab sd of noviy at aoitrshizoon on 2noiisinsly les16l bodaildsize
olito weivst ¢ lo sunsbive on 2l wisly nisge v9n0) 2notestlqmi tierh 1o esgnsdy
sitarnsteve on bow feuq no areaid 1o gastis met ool sl eniditoesh simsisil
ciotedl coobiniiclg it toonsd clioe wan ot To noliilives sdt deildnize o1 frnohs
bag poiisizonils 1o 1wsfts sdt buuodgmos blisow met batw o 5741 goiticgoss un
1 ope 2w oi ded) 2 notisoiiqmi o) brsizal Jusqan svislemus & o) 9501990y

bolo 24 sund



replaces the impact of the forestry with something more environmentally benign.
This is not so (section 4.2).

It is one of the ironies of this case that the site was chosen in part because it was
assumed that afforested blanket bog would have little wildlife interest and that the
ecological impact of the development would be limited. It is true that removal of
forest from areas of deep peat can provide opportunities for peatland restoration —
major EU LIFE projects have in recent years assisted in achieving just this in parts
of the UK and Ireland — but there is a world of difference between removing trees
and blocking drainage system to encourage Sphagnum-rich communities to
redevelop and removing trees to introduce industrial-scale development with
significant additional construction and drainage works. In the first case, removal is
associated with a reversion to more natural conditions, in the second, the removal
of trees is a precursor to a new pattern of disruption applied over an existing
pattern of disturbance.

“The construction of this project would aiso impact on the quality of the blanket
bog plants species present if it resulted in significantly increased drainage in the
area. However, two features of wind farm construction have a bearing on this
possibility:

a) If peat is more than 2m deep it is more economical to construct a floating road
over the surface of the bog than it is to excavate the peat down to bedrock.
Floating roads tend to subside in time to the level of the surrounding peat. This
means that no channels then exist to enhance the local drainage. Probing the peat
at Derrybrien has revealed that this is economically the best option for new roads
on site. Other roads will be located by pre-existing drains. Therefore road
construction will not result in significantly enhanced drainage and consequent
degradation of the ecological quality of the site.” (Saorgus EA)

Although the motivation for creating floating roads is clearly financial rather than
ecological, it is presented as a solution to an acknowliedged environmental
problem. As discussed (section 2.3), peat can be regarded for many purposes as a
liquid — which is why developers talk of ‘floating’ roads. It was made clear
(section 5.1) that such roads (and railway lines) do not merely sink to the level of
the surrounding peat but continue sinking for the simpie reason that, for a floating
road to be maintained in a functioning state, it requires as much drainage as an
excavated road.

Discussion with site representatives made it clear that managers were already
talking of the need for comprehensive drainage of the road network despite
assurances in the reports that no additional drainage would be required. The
developers now recognise that it is simply not realistic to propose undrained
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floating roads. The original assertion that ‘road construction will not result in
significantly enhanced drainage and consequent degradation of the ecological
quality of the site’ reveals a lack of understanding of peatland eco-hydrology and
the necessary on-site practice.

Nor is there any reference to the extensive literature of road construction. There is
also a significant body of literature on the physical properties of peat and its
behaviour under differing forms of stress but none of it is cited in the reports
either. Given what was to happen, this is a major failing. It is unfortunate that,
while both reports acknowledge that ‘the integrity of the blanket bog itself has
been badly affected by drainage channels’, no connection is made between this and
a possible instability of the peat. The evidence was there but the reports failed to
recognise its significance whereas even the briefest review of the published
literature would have alerted the developers to potentially significant issues on the
basis of what they themselves had already recorded.

“b) Construction of turbine bases consists essentially of excavating a hole of
approximately 15x15m down to competent bedrock and constructing the turbine
base within this . . . The process does not result in long-term drainage of the
surrounding peat.” (Saorgus EA)

Although acknowledging that habitat will be lost when turbine bases are
constructed, the reports justify this by stating that it has already been damaged by
forestry activities. Forestry has essentially a surface impact with much of the
catotelm remaining undisturbed (section 3.2.1). With a turbine excavation, the
entire acrotelm and catotelm are removed. If the peat is three metres deep, this will
have taken around 3,000 years to accumulate and, as explained (section 5.2.2), it
cannot be restored just by dumping new peat into the hole. Compared to forestry
plantation, this is long-term damage.

Clearly of more concern is the possibility that the excavations might be thought to
cause drainage from the surrounding peat and assurances are given that this will
not happen — but they are not accompanied by any evidence. Given the issues
associated with turbine-base construction, it is worth examining the reports more
closely on this.

Their argument focuses on the relatively small footprint of the turbine bases and
suggests that, although an area will suffer absolute loss, it only involves a hole 15
metres X 15 metres (i.e. 225 m2) with the volume of material to be removed
described as 175 m3 of bedrock and overlying peat (equal

to a concrete pad 15 metre square and approximately 0.8 metres thick. In reality,
these figures give litle indication of the area required: they do not allow for the
need for hard-standing for construction and maintenance machinery and they imply
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that a vertical-sided hole will be excavated whereas the side must be dug at or
about the normal angle of repose for potentially unstable material. If the
excavation is in deep peat, the margins of the excavation extend significantly
further outwards (fig 5.3). In short, the total area of direct impact necessary for a
securely installed turbine base with maintenance access is substantially larger is
discussed in the reports. Plate 7.1 reveals the full extent of the impact of turbine-
base. Material removed from the excavations for the turbine bases (arisings) was
reportedly heaped onto adjoining bog surface even when the excavation lay on a
slope. In some cases, the peat mounds had failed and collapsed downslope (e.g.
T34) while, in others, the underlying peat was showing signs of failure in the form
of cracking, slumping or swelling. In the light of these, construction practices were
altered and the arisings were spread out into much thinner layers across the
surrounding bog surface, creating large areas of bare peat. As a result, the area of
bog impacted by turbine installation is increased many times and these areas of
sloping ground are now predisposed to erosion (section 4.1)

T67, showing the base-can, the overburden burying its plinth and the exposed peat
faces on the excavation sides. The area of peat removal is clearly much greater
than the 15 metres x 15 metres claimed.

Cracks in the catotelm peat are highlighted by arrows.

T34. The excavation is the pale surface on the right surrounded by orange netting.
The excavation area is slightly smaller than that for T67. The grey material
spreading down to the forestry in the distance is peat that had been excavated and
piled up on the bog surface. It had subsequently either collapsed and flowed or had
been deliberately spread to avoid further possibilities of instability, depending on
who was describing it.

While this was all very largely predictable, at least in principle if not in total
extent, the picture does not give a sense of the extent of semi-direct impacts if the
extensive areas of bare peat were to initiate an erosion complex.

Not only is the area directly impacted by the excavations much larger than the
reports suggest, there is also an issue of indirect impacts resulting from drainage —
despite the statement that the ‘process does not result in long-term drainage of the
surrounding peat’.

Under ‘Effects on water’ below, the reports recognise that turbine bases will fill
with water and it is proposed that this be dealt with either by pumping it out or by
displacing it with a backfill of hardcore and concrete. If it is pumped out, then the
exposed peat faces will dry out — at several of the turbine

excavations where pumping or drainage has been used, the resulting wall of
catotelm peat has already become severely disrupted, is riven with cracks and is
clearly undergoing oxidative change (plate 7.1).
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The alternative solution, backfilling the excavation with hard core, is also
inadequate as the picture shows. This backfill provides weight for the turbine base
and hard-standing for machinery but it does not seem to be necessary to fill the
excavation to the level of the cut peat faces.

Backfill, excavations on slopes and peat drainage have already been discussed
(section 5.2.2) — the evidence of on-site practice confirms that the excavations will
result in long-term drainage of the peat.

Not only do the approaches proposed for water management around turbine bases
conflict with the practice at other (non-peat) wind farms, where adequate drainage
is considered paramount to maintaining the functionality of the bases (sections
5.2.3 and 5.2.4) but the on-site practices are very different from their descriptions
in the reports. Not only is it evident that substantial drainage has already been
created to maintain a low water table in the excavations (plate 7.2) but
geotechnical consultants have recommended that permanent drainage needs to be
installed at all the excavations. This is being implemented through a series of
ditches and culverts linked to a network of site drains.

The claim that ‘the process does not result in long-term drainage of the
surrounding peat’ is supported neither by any of the principles of peatland
hydrology nor by evidence of on-site practice.

Measures to lessen impacts

Ecological impacts will be minimised by siting turbines predominantly in areas
currently forested.

“Construction of roads will be carried out so as to minimise damage to
undisturbed blanket bog habitat of which there is little in the site itself " (Saorgus
E4)

Blanket peat has a long history of instability, particularly when disrupted by human
activity (section 5). Ironically, in an effort to reduce damage to upland blanket bog
habitat, the development has been sited in an area where the bog is already highly
disrupted and potentially unstable as a result of long established forestry activities.
It is, of course, correct that the reports should be concerned about, and propose
ways of preventing, harm to undamaged blanket bog. However, just as with the
administration of a dangerous medicine, if a proposal to minimise environmental
impact poses its own significant risks, these should be acknowledged, measured,
discussed and minimised. The adoption of solutions in a state of ignorance without
following rigorous control procedures is likely to do more harm than good. Neither
report acknowledges that the proposed ‘measures to lessen impacts’ pose any
problems or dangers of their own.

Lindsey Bragg report states that;
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Both reports recommend ‘robust’ site drainage to stabilise the site sufficiently for
work to continue. Given the tendency of drainage to concentrate water flows and
the attendant dangers should the drainage system fail, it is not clear that it will
produce the desired result in, say, storm conditions. As reported, the slide involved
drained peat and occurred during dry weather. Intensive drainage will result in
the continued release of CO2. If it causes major degradation of the peat through,
Jor example, erosion, then the CO2 release could continue long after the site has
been decommissioned. It is also likely to result in increased sedimentation in the
Jfreshwater systems that arise in, or are fed by, the watershed. This is likely to have
a significant impact on the quality of these systems, some of which are candidate
SAC sites under EU legislation.

1t was also an opportunity to consider wider questions relating to the geographical
scope of the EIA because Cashlaundrumlahan forms the watershed summit for
several river catchment systems. Impacts in the headwaters of these systems may
have significant implications for conditions further downstream. It would have
been reasonable to expect some acknowledgement of the watershed/catchment
concept and its potential implications.

In addition, and clearly resulting from the lack of any proper scoping exercise, no
review is provided of the potential for impact on a number of freshwater statutory
conservation sites or sites of high conservation value. Had the literature
concerning peatland stability been reviewed, it would

have been obvious that there was a possibility of impacts to freshwater systems and
that the potential effects of these impacts would need to be considered even if they
were limited to increased sediment loading resulting directly from peatland
drainage and erosion.

There are several SACs and SPAs and populations of several more Habitats
Directive Annex I or Annex Il species within the potential impact catchment
(section 7.3). The SPA and Ramsar sites have been in place for some years and
could have been so identified and SAC designation was ongoing

during the planning phases of this development. Although the list of Habitats
Directive sites for lamprey (all three recorded species are listed under Annex Il of
the Directive) was not identified until 2001 (Kelly & King 2001), the possibility
that Lough Cutra, with its strong population of brook lamprey (Lampetra planeri),
might well emerge as a candidate site was not identified.

The lower section of the Owendalulleegh River has been recognised as a reference
site for high quality waters for the purposes of the Water Framework Directive,
which came into force in December 2000. Some reference to the implications of
this Directive could have been expected in the Environmental Assessment that
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accompanied the planning application submitted in October 2000, given that full
implementation of the Directive would be completed within the lifetime of the
development.

Alternatives
The issue of identifying alternatives is very important. In this current situation the
ESB refer to their view of alternatives in the;

Remedial Environmental Impact Assessment Report Chapter 3 — Alternatives

3.1.3 Objectives of Derrybrien Wind Farm Project

The objectives of the project are stated in Chapter 2, Section 2.2.1 and are:
Objective 1: To continue to operate the Derrybrien wind farm project to circa 2040
contributing to renewable electricity input to the national grid.

Objective 2: To contribute to and continue to meet the EU and Ireland’s stated
policy and legally binding targets with respect to Renewable Energy Generation
and displacement of fossil fuel energy production.

Objective 3: To contribute to and continue to meet the renewable wind energy
targets set in the County Galway Wind Energy Strategy (WES) which was
originally developed in 2011 to meet a target of 500 MW to be installed in Co.
Galway by 2017.

3.4 Alternatives Considered
There is no termination date attached to the planning permissions granted
for the development of the Derrybrien Wind Farm and associated ancillary
development.
The identification of reasonable alternatives has taken this into account.
The relevant alternatives considered in relation to this application are
therefore:
* Do-Nothing,
+ Continued operation and later decommissioning,
¢ Alternative Renewable Energy Projects on site,
* Decommissioning and remediation alternatives for the wind farm site.

In this “Alternatives” section the ESB has created a self serving narrative.
A number of issues arise.

Where did 2040 as a decommissioning date come out of?
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We are very suspicious of 2040 as a decommissioning date and that it may be
invented to justify the continuation of the windfarm development.

Can the ESB identify any document that previously referred to 2040 as a
decommissioning date?

According to the Gort Windfarms Limited Annual Report and Financial
Statements for the year ended 31 December 2018

“The company has an operating lease arrangement in respect of land with 10
years remaining” (See appendix 4)

According to the Gort Windfarms Limited Annual Report and Financial
Statements for the year ended 31 December 2008

“The company has land lease commitments of €400,000 per annum, ending in
2028.” (See appendix 5)

If one was to assume that the end date for the lease is 2028, the windfarm is only
producing approximately 24% of its capacity, the fact that it is built on a EU
designated Special Protection Area, is reputed to be contributing to the flooding in
the Gort area and with the massive disturbance of bog through the landslide and
construction works one could easily come to the logical conclusion that the
windfarm should be taken down, removed and the environment repaired in so far
as it is possible.

We have been unable to find any reference in the 5,500 plus pages submitted by
the ESB to an alternative such as removing the industrial windfarm, closing the 39
km of drains, rewetting the site and planting part of the site with suitable trees
while leaving other areas to re wild naturally.

While the windfarm is in existence it will be a monument to bad planning
decisions, inappropriate construction, state indifference to EU Law and a complete
disregard for environmental protection.

In the event of a Judicial Review I will be relying on EU Law and in particular EC
430/10 for Lawfully applicable as per Our EU Law.

Barrages
Remedial Natura Impact Statement (¥NLS)

4.2.2.3 Peat slide and associated works
Measures undertaken in response to the peat slide included the rebuilding of
short sections of floating road within the wind farm site at two locations in the
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vicinity of T68 and T23-T70 (which also acted as barrages) and the installation of
eight barrages (four boulder and four earthen) along and downslope of the route
of the slidebetween the wind farm and downstream of Flaggy Bridge.

Of the eight barrages originally built, two (Barrages 1 and 2) are located
upstream of Black Road Bridge and now act as Coillte access tracks, two
(Barrages3 and 4) are within a tributary of the Owendalulleegh River and four are
no longer in place.

Peat from the peat slide which had accumulated on adjacent landand peat
excavated for the construction of Barrages 2 and 3 was placed in three peat
repositories, one immediately upslope of the Black Road Bridge and two between
Black Road Bridge and Flaggy Bridge. The location of the peat slide and works
associated with the peat slide are mainly located within the townlands of

Derrybrien North. Some minor works are located in the townland of Dervybrien
East.

There are numerous references throughout the application for substitute consent to
barrages. The fact is the barrages were erected at a time of deep crises when the
volume of bog and debris was out of control. The ESB had to be seen to be doing
something to stop the sludge reaching the river system and Lough Cutra. The
locations of the barrages to a large extent coincided with the route of the powerline
and were more of a public relations exercise at a time of crisis than anything else.
As mentioned in the report they were mainly constructed with huge boulders which
were extremely pours by nature. From my observations of them at the time most
of the liquefied peat washed through them and continued to wash into Lough Cutra
and as mentioned in the application eventually washed into Kinvarra bay. The
attempts to build the earthen barrages were futile and much of this material was
actually washed away and ended up in the river system.

COMMUNITY BENEFIT FUND

In the Remedial Environmental Impact Assessment Report Non-Technical
Summary (NTS) reference has been made to community benefit fund.

Derrybrien wind farm provides €59,500 per year helping the Derrybrien wind
farm communities to become more sustainable through the support of positive
local initiatives and activities including the Derrybrien Development Society,

Remedial Environmental Impact Assessment Report Chapter 4 -Population and
Human Health
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Table 4-8 Community Benefit Recipient Groups
o 30th Galway Abbey Duniry Scout Group
Abbey Community Development Association
Ballinakill community development
Ballinakill N.S. Board of Management
Davitts Camogie Club
Derrybrien Development Society
East Galway Family History Society
Friends of Woodville Walled Garden
Hope It Rains / Ciotég Teo. (a Galway 2020 Flagship Project)
Irish Red Grouse Association
Leitrim National School
Mighty Oaks Arch Club
Portumna Portumna Golf Club
Shannonside Community Group
St Columba's NS Parents Association Committee
St Thomas GAA Club
Tommy Larkins GAA Club
Woodford Historical Group
Woodford Playground Committee
Derryoober National School (Loughrea)
Ballyturin National School (Gort)
St. Brendan's Community Nursing Unit (Loughrea)
Killeenadeema Development Committee

The effect of the Community Benefit Fund to date has been positive, locally
significant and of medium term.

According to information submitted with this substitute consent application the
ESB has established a Windfarm Community Fund. We presume that this fund is a
tax write off and if it was not distributed in this manner it would be paid to revenue
in tax. In 2016 an annual fund of €59,500 was established and it is administered
by SECAD and is available to community and voluntary groups in the general
South Galway area. We calculate that approximately €238,000 has been
distributed to groups who are no doubt deserving of funds but have little or indeed
no direct negative impact from the windfarm development.

Many of the groups that the windfarm has funded have no direct connection to
Detrybrien . It is a scandal that a fund is been handed over to groups and areas that
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have not suffered damage and disturbance. This approach by the ESB of spreading
the money widely and thinly smacks of buying silence and compliance in as wide
an area as possible. It smack of taking 30 pieces of silver and not taking a stand on
saying no to severe environmental damage and irrelevance and disregard for Our
EU law by the Arms and Emanations of the state.

What should have been done were actions similar to another power generating
facility who fund directly the immediate local development group/s and no other
groups outside the community area.

The funding structure should have been implemented along the lines of the
Renewable Energy Support Scheme (RESS1), Community Aspects of RESS1.

A strict outer limit of Skm from the windfarm should have applied to distribution
of the fund. We note that the ESB fund is created on the basis of €1,000 per Mw
however the RESS 1 fund is based on €2,000 per Mw. Also the area of
distribution in the RESS 1 is 1-2Km whereas the ESB in Derrybrien are funding a
number of projects up to and in excess of 20km. The fund as administered appears
to be more of a public relations exercise of buying silence rather than any real
effort at undoing the damage of the last 20 years on our fragile community.

According to the planning application information Galway County Council
received almost €393,613 in rates from the windfarm in 2020. From past
experience we do not have confidence that Galway County Council will take an
independent and unbiased view on decisions in relation to this windfarm
development?

This Windfarm Project subject of two CJEU judgements

Few if any developments has been the subject of two Court of Justice of the
European Union cases. This windfarm has the unique distinction of this record. In
2008 the Court of Justice of the European Union delivered a judgement in Case C-
215/06 which found that Ireland failed to implement the Environmental Impact
Directive 85/337 properly.
‘by failing to adopt all measures necessary to ensure that:
* projects which are within the scope of Council Directive 85/337/EEC of 27
June 1985 on the assessment of the effects of certain public and private
projects on the environment either before or after amendment by Council
Directive 97/11/EC of 3 March 1997 are, before they are executed in whole
or in part, first, considered with regard to the need for an environmental impact
assessment and, secondly, where those projects are likely to have significant
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effects on the environment by virtue of their nature, size or location, that they
are made subject to an assessment with regard to their effects in accordance
with Articles 5 to 10 of Directive 85/337, and

* the development consents given for, and the execution of, wind farm
developments and associated works at Derrybrien, County Galway,were
preceded by an assessment with regard to their environmental effects, in
accordance with Articles 5 to 10 of Directive 85/337 either before or
afteamendment by Directive 97/11, Treland has failed to fulfil its obligations
under Articles 2, 4 and 5 to 10 of that directive’

In the second case which Judgement delivered on 12" November 2019 Case C -
261/18 Treland was once again before the CJEU in relation to this windfarm with
the following declaration;

127 According to settled case-law, the imposition of a penalty payment is, in
principle, justified only in so far as the failure to comply with an earlier
judgment of the Court continues up to the time of the Court’s examination of the
facts (judgment of 14 November 2018, Commission v Greece, C-93/17,
FU:C:2018:903, paragraph 108 and the case-law cited).

128 In the present case, it is not in dispute that, as noted, in particular in
paragraphs 118 and 119 above, Ireland has still not carried out an environmental
impact assessment of the wind farm in the context of a procedure for regularising
the consents at issue, granted in breach of the obligation to carry out a
prior environmental impact assessment laid down in Directive 85/337. As at the
date on which the facts were examined by it, the Court does not have any
information that would show that there has been any change to that situation.

129 In the light of the foregoing, it must be held that the failure to fulfil
obligations of which Ireland stands criticised continued up until the Court’s
examination of the facts in the present case.

130 In those circumstances, the Court considers that an order imposing a
penalty payment on Ireland is an appropriate financial means by which to induce it
to take the measures necessary to bring to an end the failure to fulfil
obligations established and to ensure full compliance with the judgment of 3
July 2008, Commission v Ireland (C-215/06, EU:C:2008:380).

131 As regards the calculation of the amount of the penalty payment,
according to settled case-law, the penalty payment must be decided upon
according to the degree of persuasion needed in order for the Member State
which has failed to comply with a judgment establishing a breach of obligations
to alter its conduct and bring to an end the infringement established. In exercising
its discretion in the matter, it is for the Court to set the penalty payment so that it is
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both appropriate to the circumstances and proportionate to the infringement
established and the ability to pay of the Member State concerned (judgment of
14 November 2018, Commission v Greece, C-93/17, EU:C:2018:903, paragraphs
117 and 118).

132 The Commission’s proposals regarding the amount of the penalty payment
cannot bind the Court and are merely a useful point of reference. The Court must
remain free to set the penalty payment to be imposed in an amount and in a form t
hat itconsiders appropriate for the purposes of inducing the Member State
concerned to bring to an end its failure to comply with its obligations arising
under EU law(see, to that effect, judgment of 14 November 2018,
Commission v Greece, C-93/17, EU:C:2018:903, paragraph 119).

133 For the purposes of determining the amount of a penalty payment, the
basic criteria which must be taken into consideration in order to ensure that
that payment has coercive effect and that EU law is applied uniformly and
effectively are, in principle, the seriousness of the infringement, its duration and
the ability to pay of the Member State in question. In applying those criteria,
regard must be had, in particular, to the effects on public and private
interests of the failure to comply and to how urgent it is for the Member State
concerned to be induced to fulfil its obligations (judgment of 14 November
2018, Commission v Greece, C-93/17, EU:C:2018:903, paragraph 120).

134 In the present case, having regard to all the legal and factual
circumstances

culminating in the breach of obligations established and the considerations set out
in paragraphs 115 to 124 above, the Court considers it appropriate to impose
a penalty payment of EUR 15 000 per day.

135 Ireland must, therefore be ordered to pay the Commission a periodic
penalty payment of EUR 15 000 per day of delay of implementing the measures
necessary in order to comply with the judgment of 3 July 2008, Commission
v Ireland(C-215/06, EU:C:2008:380) from the date of delivery of the present
judgment until the date of compliance with that judgment of 3 July 2008.

Costs

136 Under Article 138(1) of the Rules of Procedure of the Court, the
unsuccessful

party is to be ordered to pay the costs if they have been applied for in the
successful party’s pleadings. Since the Commission has applied for costs and
Ireland has been unsuccessful, the latter must be ordered to pay the costs.

On those grounds, the Court (Grand Chamber) hereby:

1. Declares that, by failing to take all measures necessary to comply with

the judgment of 3 July 2008, Commission v Ireland (C-215/06,
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EU:C:2008:380), Ireland has failed to fulfil its obligations under

Article 260(1) TFEU;

2. Orders Ireland to pay the European Commission a lump sum in the
amount of EUR 5 000 000;

3. Orders Ireland to pay the Commission a periodic penalty payment of
EUR 15 000 per day from the date of delivery of the present judgment

until the date of compliance with the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380);

Other Court cases and convictions
On the 14™ March 2008 Mr Justice Declan Budd delivered a judgement in relation
to this windfarm in which he Derrybrien Development Society took a High Court
challenge to the manner in which Galway County Council extended planning
permissions for the erection of a wind farm on a mountain in the area.

In a judgment strongly critical of the council's "plethora of mistakes" in handling
the planning issues, Mr Justice Declan Budd found the council breached the
planning acts and applied the wrong criteria when assessing applications by Gort
Windfarms Ltd (GWL) for extensions of the duration of planning permissions.

Consequently, it had acted outside its powers in granting the extensions.

He said the council had failed to apply the crucial test - whether the development
had not been completed within the terms of existing permissions due to
circumstances - the bogslide of October 28th, 2003 - outside the control of GWL.
GWL had failed to provide the necessary information on this issue to the council
and, had it done so, the council's decision was likely to have been very different, he
said. This was because there was "a substantial body of evidence" which
"overwhelmingly suggested" that the peat slip and bog slide was caused by the
actions and omissions of GWL, its servants or agents for whom it was responsible
under the planning code, he said.

There was a strong consensus in expert reports that the operations of GWL
disrupted the stability of the blanket bog on the top and side of Mount
Cashlaundrumlahan in the Slieve Aughty mountains near Derrybrien, he noted.

The reports also found GWL had ignored the "eminently foreseeable" risk of
destabilisation and bog slide and ensuing delay in completing the wind farm
development. Galway County Council had acted on the wrong criteria and
irrationally in extending the permissions for the development, he ruled.
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A "plethora of mistakes" seemed to have occurred "to the point of embarrassment”
in this case, including there being no managerial decisions as required by statute
and no record of relevant entries in the planning register.

He added that it was "hard to credit" claims by GWL that it could not have
anticipated the 2003 bogslide. This claim was contrary to a consensus in expert
reports about effects of the deposit of 400 tonnes of material excavated from the
wind turbines "on jelly-like blanket bog".

The leaving of material on unstable blanket bog was a "recipe for disaster" as it
was a trigger for a bog flow down the mountain, through the fields and into rivers,
with ensuing environmental damage.

One "could only wonder" why appropriate technical expertise was not obtained at
an earlier stage by the developer and obvious safety measures and proper
construction methods instituted.

The judge was giving his reserved judgment on proceedings brought last July by
Derrybrien Development Society challenging the manner in which planning
extensions were granted by the council in March 2005 relating to two wind farms
of 23 wind turbines being developed by GWL.

The construction of the wind farm is complete and the judge yesterday adjourned
the making of final orders in the case until next month, to allow the sides to
consider his findings.

If he overturns the permissions, or makes declarations in accordance with his
findings that the extensions of the permissions were not in accordance with the
terms of the planning acts, retention permission may have to be sought.

(Mary Carolan © 2008 The Irish Times)

In October 2004, ESBI Engineering LTD and Ascon were prosecuted by Galway
County Council for allowing polluted materials to enter a river following the
landslide in October 2003.

A number of court cases were successfully taken by local land owners against the
windfarm developers in relation to damage to property resulting from the landslide.

CO2 Emissions

The total volume of peat excavation for the turbines, crane hardstandings,
substation and quarries is approximately 185,000m3. About a further 450,000m3
of peat was displaced in the peat slide at the site in October 2003. If it is assumed
that 100% ofthe combined volume of excavated peat is lost due to decomposition
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on exposure, which is very conservative (i.e. there is still approximately
200,000m3 of disturbed peat within the slide rea), then this is equivalent to
releasing 127,000 tonnes of CO2into the atmosphere. [1 Interms of recent
national statistics for CO2emissions in Ireland, 127 kt CO2is =0.2% of the total
annual emissions (60,750 kt-CO2) in 2017 (SEAI 2020) and =0.6% of our total
annual emissions related to energy (21,265 kt-CO2).

Therefore, the impact of the project on carbon storage is relatively Low and would
be compensated by the net carbon gain over the design life of the windfarm.

Without going into great details some of the headline figures that give you a scale
of the project on this Special Protection Area and a blanket bog site of 1,200 acres
are;

70 windturbines

450,000 cubic meters of bog slipped in the landslide

185,000 cubic meters excavated from compound, turbine bases etc

50,000 fish killed as a result of the landslide

Deforestation of 263Ha without planning permission or EIA

17.5 Km of roadways

39Km of drains

3 quarries

7,880 cubic meters of concrete used

232,000 cubic meters blasted and excavated from the quarries

22.5 Km of underground cable

7.8 Km of overhead power lines

4 barrages consisting of approximately 3,500 cubic metres of rocks & stone

We cannot accept and will not accept the self-serving assertion that there are; are
no significant adverse impacts from the windfarm development.

Non Compliance with planning conditions
Description of how pre-disaster 2003 construction work breached conditions of
planning permissions. Note that deforestation started in June 2003 and
construction work started in July 2003.

Planning consent 97/3470 and 97/3652 are similar. Planning consent relate to
00/4581 which was later superseded by 02/3560.
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The following outline lack of compliance with planning conditions relating to;
97/3470 and 97/3652.

Please refer to attached letter from Mr Liam Gavin, Senior Engineer, Planning &
Economic Development, Galway County Council sent to Ms. Mary Nolan,
Hibernian Wind Power, 27 Lower Fitzwilliam Street, Dublin 2, dated 11™
September 2003.

Condition No 3 Details of disposal of excavated rock and soil to be
submitted and agreed with the planning authority prior to commencement of
work on the site. Agreement reached between developer and Galway

County Council on 11" September 2003 provided burrow pits are
rehabilitated on completion of excavations.

Condition No 5 Details of facilities to be installed at the developer’s
expense_to ensure that radio or television transmission in the area are not
interfered with by the development. Noted and agreed with on 11*

September 2003 provided protocol from RTE is submitted later.
Agreement reached on 24" November 2003

Condition No 6 Before development commences details of acronautical
requirements shall be agreed in writing with the planning authority. Agreed
with the planning authority on 11™ September 2003.

Condition No 7_Cash deposit or bond or other security to secure the
satisfactory reinstatement of the site upon cessation of the project to be
lodged with Galway County Council prior to commencement of work.
Agreement reached on 24" November 2003.

Condition No 8 Details of road network to be used by construction and by
long term traffic shall be submitted and agreed with the planning authority
prior to commencement of development. Agreement reached on 24™
November 2003.

Condition No 9 Before development commences on the site the developer
shall submit to the planning authority for written agreement detailed

Page 51 of 54



o gdsla cqoinbeos sainasky tdite ssaeilamoes by dasi sailtea goive Haod d T
LE2ATC bag OTEETY

Zs opumd agonigad woina? e ) meit i mont eted bodustie of 15191 wersl9
splort vieM el o inoe Hanuo™d dnged ve2lsl) dasmgoleysG simoeno
fi

i1 beisb S mldut inoud madlisanlases 170 gowod bW ssunsdild

R STV ST W 1y b

ad ot Boe bas Ao bainisazs Yo Iszoqeib 1o 2licw_E o noitibno) e
1o menmunammos ot wivg gt yriely sl daw bovs bee Butiandoe
yewis:) bas 1agobyvab agsisd bodogot inamssrgd iz il no dwow
yis zityg erovaind Labirotg LU05 vsdmaigos Vi1 0 fanuoJ dayo’)
20015 RIES o noitig s o botstitideds

« 1agoloveb ot is bhellrdem o4 of zoiidiont o 2lictsdl & oWl noifiboe’)
fon 918 B it 0l acteeimensti noiaivolst 1o oiber edl swieas of sanenry

"1 ni0 gdhiw besren bus bato¥_insninols b il vd diiv bastisini

Jatel battimdne @ AT wonl losoderg bebivuyg 2005 vadnsiasd

La

£00S 1aduavol] "8 o badorys omovizd

Instustorun o alierad 2oogommon nanaolovsh i sH_d o noitibpe) e
hasge . ¢inodioe eninasiq odt diter anittre oi bosise of Usta einsmstiopa
L0085 19t malge?d i ao wirtodies painaelg odl b

ol aaue of ites sk 1uilio 0 baod 1o neoqeh des™_T oV noitibae' ) e
2 01 Jaz(o1g ofit o noitseesy nuge shiz <l 1o Jnsusizanist votssteiss
ANOw 0 Mismesnnomiimnes of e [onago”) vinue ) yewisi) ditw bogho!

L0008 1adimaveV Ue o badako nomoiygA

o B notonttanos vd beay od of Aowica oo To elicnT_B o/ aoilibee) »
irorilue grionsiq e diiwr boorgs brs bestimdue oo lsde 5 s vrs? gonol
L8 00 beraest InamizaizA tasinnolevol To lnamssismmes of 10i1g
L 008 1admgealt

1sgatavah o site o) o eoanomunos nsasiersh anisdl_@ ol soitine ) e
hshinraty oo gs motiry 1ol yitorioe gninnslg ot o) wadue sz

k270 18 sun



proposals for the control of silt-laden discharges from the site arising from
construction activities. Agreement reached on 24™ November 2003.

e Condition 10 (b) Employ a suitably qualified archaeologist who shall
monitor all site investigations and other excavation works. Agreement
reached on 11" September 2003.

o Condition No 12 Prior to the commencement of the development the
developer shall lodge a cash deposit or a bond or other security to secure the
reinstatement of public roads which may be damaged by the transport of
materials to the site. Agreement reached on 24™ November 2003.

¢ Condition No 13 Turbines other than the two types specified in the
planning application documentation (tubular tower design) shall not be used,
except with the prior written agreement with the planning authority.

Agreement reached on 11" September 2003.

The following outline lack of compliance with planning conditions relating to;
02/3560

¢ Condition No 4(b) Prior to commencement of development, the developer
shall submit and have written agreement from the planning authority in
respect of the site layout plan to scale 1: 5000 showing the location of
structures referred to in (a) above and access roads/tracks Agreed on 11
September 2003

¢ Condition No 4(c) Prior to commencement of development, the developer
shall submit and have written agreement from the planning authority in
respect of, scaled drawings of proposed turbines. Agreed on 11"

September 2003.

¢ Condition No 4(d) Prior to commencement of development, the developer
shall submit and have written agreement from the planning authority in
respect of details of site boundary, if any. Agreed on 24™ November 2003.
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Condition No 5 Details of disposal of excavated rock and soil to be
submitted and agreed with the planning authority prior to commencement of
work on the site. Agreed on 11* September 2003.

Condition No 7 Details of facilities to be installed at the developer’s
expense_to ensure that radio or television transmission in the area are not
interfered with by the development. Noted and agreed with on 11™

September 2003 provided !grotocol from RTE is submitted later.
A

Agreement reached on 24" November 2003

Condition No 9 The developer shall retain the services of a suitably
qualified and experienced bird specialist to undertake appropriate surveys of
this site for the Hen Harrier. Details of the surveys to be undertaken shall be
agreed in writing with the planning authority prior to commencement of
development. Proposals to retain the services of B.E.S. to undertake the

Hen Harrier survey is noted and accepted on 11" September 2003. The
Planning Authority awaits a copy of the findings.

Condition No 10 Cash deposit or bond or other security to secure the
satisfactory reinstatement of the site upon cessation of the project to be
lodged with Galway County Council prior to commencement of work.
Agreement reached on 24™ November 2003,

Condition No 11 Details of road network to be used by construction and
by long term traffic shall be submitted and agreed with the planning

authority prior to commencement of development. Agreement reached on
24" November 2003.

Condition No 12 Before development commences on the site the developer
shall submit to the planning authority for written agreement detailed
proposals for the control of silt-laden discharges from the site arising from
construction activities. Agreement reached on 24" November 2003,

Condition No 13 Employ a suitably qualified archaeologist who shall
monitor all site investigations and other excavation works. Agreement
reached on 11" September 2003.
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* Condition No 14 Prior to the commencement of the development the
developer shall lodge a cash deposit or a bond or other security to secure the
reinstatement of public roads which may be damaged by the transport of
materials to the site. Agreement reached on 24™ November 2003.

Please note that the main quarry in operation was not identified at any time
through the planning process.

There is no point in having EU Directive and Treaties if their Law is neither
accessible nor enforced, additionally, its EU citizens are unable to participate in
implementation of these same Directives and Treaties or worse still as citizen we
are been deliberately and systematically locked out even before we go to Court,
and where Justice Delayed - over 20 years so far here - is justice denied. We must
ensure that the integrity of the EU Laws, Directives and Treaties are upheld.
“When the integrity of the system is compromised we have no system”.

The credibility and integrity of Ireland as a State is in sharp focus in this decision.
The decision makers must apply the fundamental principles of environmental
protection and compliance with our EU laws and treaties and in particular the spirit
and detail of Directive 85/337/EEC where there was a legal obligation on Ireland
to carry out an environmental impact assessment before consent for, and
construction of the windfarm development. This did not take place therefore you
must refuse permission for this windfarm development.

As part of this submission I am formally requesting an Oral Hearing on this
Substitute Consent application

I'look forward to a favourable response from you in due course.

Yours sincerely,

f—lnd (L0,

Haorriny Coxktrng§.

Contact >
Phonc e~
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